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Tue address of James O. Broadhead, which 
appears on page 413 of this issue, contains 
the substance of what is known as the Torrey 
National Bankrupt Bill, the passage of which 
by congress is urged by Mr. Broadhead, 
who, as chairman of a committee, appointed 
by the national convention which formulated 
the bill, thus calls the attention of the presi- 
dent to the needs and importance of the 
measure, and urges him to recommend its 
enactment to congress. The fact that Mr. 
Broadhead is an ex-president of the Ameri- 
can, and also of the National Bar Associa- 
tion, coupled with his standing and reputa- 
tion as a lawyer gives especial value to his 
address, and his advocacy of the Torrey bill 
will add strength to that measure. ‘Those 
who have not had an opportunity to study 
the bill itself, will find, in this address, a sub- 
stantial and critical statement of its leading 
provisions. 


ee 


_ Wuat is known as the police power of a 
State has rarely been invoked or exercised, 
with more questionable legality, than in the 
enactments by the New York legislature, 
regulating the grain elevators of that State 
and prescribing their maximum charges. And 
the recent decision of the New York Court 
of Appeals upholding the law, though able, 
and discussing the question with great care 
and thoroughness, seems to us to carry the 
doctrine of Sir Matthew Hale, that when 
private property ‘‘ is affected with a public 
interest it ceases to be juris priviti only,’’ to 
almost an alarming extent. Itis not to be 
denied that the decision is amply justified by 
the Munn case decided by Chief Justice 
Waite, and therefore, has authority in its 
support, but we should have been glad to see 
the court break loose front the Munn case, 
which it was not compelled to follow, and 
assert the proposition that a man can conduct 
his own business or manage his property, in 
his own way, so long as he does not infringe 
on the rights of the public, or does not ob- 
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tain some special privilege, which imposes on 
him a corresponding duty. The rule, laid 
down in the New York case, was that while 
the uses to which a man may devote his prop- 
erty, the price which he may charge for such 
use, how much he may demand or receive for 
his labor, and the method of conducting his 
business, are, as a general rule, not the sub- 
ject of legislative regulation, nevertheless, 
when an employment becomes a matter of 
such public interest and importance as to cre- 
ate a common charge or burden upon the cit- 
izen; in other words, when it becomes a vir- 
tual monopoly to which a citizen is compelled 
to resort, and by means of which a tribute can 
be exacted from the community, it is the sub- 
ject of regulation by legislative power. 

The difficulty with this position, is, that it 
is entirely impossible for any one to say 
whether a given employment is, or is not, ‘‘a 
matter of public interest,’’ and, therefore, 
whether it can be regulated or starved out of 
existence by legislation. For, as the court 
holds, the reasonableness of the regulation is 
not a question for the courts, this power, in 
the legislature, to regulate the way in which 
business can be conducted, or the price at 
which serviees can be rendered, or articles 
sold, is a great temptation to the mass of the 
people which has no means of judging as to 
the elements which enter into the cost of, or 
the proper return for any particular industry. 

Therefore, it seems to us, that the tendency 
of decisions should be in the direction of re- 
stricting this exercise of power, and that the 
test of its proper use, should be, asin the 
words of Justice Field, whose dissenting 
opinion in the Munn case, is, to our mind, 
unanswerable. ‘‘It is only where some right 
or privilege is conferred by the government 
or municipality upon the owner, which he can 
use in connection with his property, or by 
means of which the use vf his property is 
rendered more valuable to him, or he thereby 
enjoys an advantage over others, that the 
compensation to be received by him becomes 
a legitimate matter of regulation. Submis- 
sion to the regulation of compensation in such 
cases is an implied condition of the grant, and 
the State in exercising its power of prescrib- 
ing the compensation only determiues the con- 
ditions upon which its concessions shall be en- 
joyed. When the privilege ends the power 
of regulation ceases.’’ 
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Inquiries have been made of us, asto what 
action was taken at the late meeting of the 
American Bar Association on the subject of 
reform in legislative methods. As announced 
in our columns, the matter was to be pressed 
upon the attention of the convention in the 
shape of a report of a committee, made in 
1886, and which had not been acted upon. 
The object sought, was to remedy the grow- 
ing evil of hasty aud ill-considered legisla- 
tion, and of defective phraseology in the stat- 
ute law. The report of the committee was 
adopted by a decisive vote. The act which 
the committee proposed shall be adopted by 
the legislatures of all the States is as follows: 

Section 1. Within the first ten days of every stated 
or special session of the (here insert the proper name 
of the legislative body) the president or the senate 
shall appoint (five) senators,and the speaker of the 
(house) shall appoint five members of the (here insert 
house of representatives, assembly, or other proper 
designation of the other house), who sball fogether 
constitute a joint standing committee for the revision 
of bills. Said committee shall have power to re- 
quire the assistance of the attorney-generai and his 
presence at their sessions or, in case of bis inability to 
act, to employ counsel and to fix, subject to the written 
approval of the governor, the compensation to be 
paid such counsel. 

Section 2. Every bill shall, after the same shall 
have passed the legislature so far as to have been or- 
dered to engrossment and before it is,signed by the 
presiding officer of either house, be submitted to said 
joint committee for report thereon, and said committee 
shall report the same back tothe house in which it 
originated. Said report shall contain such suggestions 
for amendments as may by said committee be regarded 
as necessary to make the bill express clearly the inten- 
tion of the legislature and harmonize with existing 
statutes and constitutional provisions, or shall state 
that in the opinion of the committee no amendments 
are necessary. Said bill shall then be considered and 
acted upon as to its final passage. 

A resoluion was also adopted, asking the 
local council of the association in each State 
to urge upon their various legislatures the 
wisdom of adopting this act. 

We very much doubt the efficacy of this 
measure, in practice. There is a question, 
which we have heretofore raised, whether the 
work of revision should not be done under 
the direction, at least, of some advisory com- 
mittee, outside of the legislative body. 











NOTES OF RECENT DECISIONS. 


Tue Supreme Court of Georgia in Patter- 
son vy. Gibson, analyze at some length the 
question how far duress of the principal is a 
defense available to the surety. It was held 








that a bond executed under duress of the 
principal is void as to the surety also, if the 
surety acted without knowledge of the duress ; 
and knowledge of the fact of imprionment 
does not necessarily involve knowledge of its 
want of legality. The court says: 

Duress is, or, rather, it imposes, a disability; and if 
the principal was coerced to make the contract by du- 
ress, and this was unknown to the surety, it would 
release the surety from liability. The following cases, 
to-wit: Strong v. Grannis. 26 Barb. 122; Osborn v. 
Robbins, 36 N. Y. 365; Thompson vy. Lockwood, 15 
Johns. 256; Speake v. U. S., 9 Cranch, 28; State v. 
Brantley, 27 Ala. 44; Ferry v. Burchard, 21 Conn. 597; 
Fisher v. Shattuck, 17 Pick. 252; Hawes v. Marchant, 
1 Curt. 136; U. S. v. Tingey,5 Pet. 129; Governor v. 
Williaws, Dud. (Ga.) 244, 245,—sustain the rule “that 
duress of the principal is an available defense for the 
surety also.” The reasons on which these decisions 
are bottomed are that duress is illegal; a contract pro- 
cured by duress is corruptin its origin; and the wrong- 
doer should not be allowed to take a benefit from his 
wrongful act. If there is an essential vice inherent in 
the contract, such as fraud or duress, the fraud or 
duress cannot be wiped out and the contract purified 
by taking security. Besides, if the surety contracts 
inignorance of the duress, it materially increases the 
risk beyond that assumed in the usual course of busi- 
ness of that kind. This doctrine is consistent with 
the general ru‘e that the liability of the surety de- 
pends ona principal being first bound, not only to 
the obligee, but liable to reimburse the surety for 
whatever he may pay for him. We find however, an- 
other long list of cases which hold that duress 
of the principal is not an available defense for the 
surety. Ofthe large number of these cases we cite 
only the following: Huscombe v. Standing, Cro. Jac. 
187; 3 Bac. Abr. tit. ‘‘Duress,’”? A; Rolle, Abr. 124; 
Robinson v. Gould, 11 Cush, 55; Plummer v. People 
16 Ill. 358; McClintick v.Cummins, 3 McLean, 158; 
Wren v. Pearce, 4 Smedes & M. 94. In Hawes v. 
Marchant, 1 Curt. 136, Justice Curtis, in reviewing this 
doctrine as laid down in the leading case of Huscombe 
y. Standing, says: “It has often been assumed to be 
good law. I am not prepared to say it is not so, 
though it must be admitted that it may lead to strange 
consequences in a case where the surety pays the 
bond, and comes back onthe principal to indemnify 
him; and thus the latteris effectually beld for a debt 
which, according to the case in Cro. Jac., does not ap- 
pear to have been justly due, and which he was forced 
by duress to render himself liable for to the surety, 
who at his request, enters into the obligation.” Jus- 
tice Paxson, in Griffith v. Sitgreaves, 90 Pa. St. 161, 
after citing most of the authorities herein cited, says: 
“T have examined these cases with some care, and do 
not regard them as controlling aut&ority on either side. 
They depend very much upon the pleadings, or their 
special circumstances. In allthe cases cited the du- 
ress was either upon the party seeking to avoid the con- 
tract sued on, or it was known to him.” It by no 
means follows that, Because the duress of another is 
not a good plea, and that in some instances it may not 
even avail as a defense, it cannot be set up success- 
fully in any case. Therefore where a promissory note 
was obtained by duress of the maker, and was in- 
dorsed in good faith, without any knowledge of the 
duress on the part of the indorser, in a suit by the 
holder, ‘who was guilty of the duress, against the in- 
dorser, the latter may set up the duress of the maker 
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as a defense to the action. In Evans v. Huey, 1 Bay, 
13, it was held that if the surety signed under the idea 
that the contract was a valid one, and it was found to 
be void as against the principal because of duress, it 
was also void as to the surety. If the principal is 
discharged from liability by the actof the party pro- 
curing the contract, or by the party seeking to enforce 
it, and this was done without knowledge of the surety, 
the surety will also be discharged. Code, § 2121; 
Phillips v. Solomon, 42 Ga. 192. Therefore the con- 
clusion we reach is that, if the bond sued on was ex- 
tended under duress of the principal, it is void as to 
the surety also, if the surety acted without know- 
ledge of the duress; and knowledge of the fact of im- 
prisonment does not necessarily involve knowledge 
of its want of legality. 





A QUESTION as to the construction of a will 
and the extent of the doctrine making void a 
provision therein as against public policy was 
considered by the Supreme Court of Califor- 
nia in Born v. Horstman. There it was held 
that a bequest to testator’s daughters, to 
take effect ‘‘in the event of any of my said 
daughters becoming a widow, or otherwise 
becoming lawfully separated from her hus- 
band,”’ is not void as against public policy 
by encouraging the legatees to become sepa- 
rated from their husbands. The court says: 


In our judgment there is nothing in the conditions 
referred to that can be held to be against public 
policy. There are cases holding that a condition ina 
will which holds out to the legatee an inducement to 
live separate and apart from her husband is void as 
against public policy. Thus, in Brown y. Peck, 1 
Eden, 140, the will provided that the legatee should 
be paid two pounds per monthif she lived with her 
husband, butif she lived from him, and with her 
mother, she should be paid five pounds a month. In 
Wren v. Bradley, 2 De Gex & 8S. 49, the bequest was 
“to my daughter Ann Jefferies Wren, the wife of Abra- 
ham Wren, in case she shall be living apart from 
her said husband, the said Abraham Wren, and shall 
continue so to do during the life-time of my said wife, 
an annuity of £30, by equal quarterly payments, the 
first of such payments to be made at the expiration 
of three calendar months next after my decease. And 
I do hereby further direct that, if at any time the said 
Ann Jefferies Wren shall cohabit with the said Abra- 
ham Wren, the said annuity hereinbefore given to her 
shall, during the time she shallso cohabit, absolutely 
cease and determine.”’ In Conrad y. Long, 83 Mich. 
79, the clause of the will was as follows: “To my 
brother, Frederick 8. Conrad, I give aud bequeath the 
one-half so remaining, and the other half give and be- 
queath to my sister, Elizabeth Long, upon this condi- 
tion: ifat any time subsequent she should conclude 
not to live with her present husband, Henry Long, as 
his wife. But if she continue so to live as the wife of 
the said Henry Long until her death, then, in that 
case, I give and bequeath all my property, real and 
personal, remaining after the burial of my mother 
aforesaid, to my aforesaid brother, Frederick S. Con- 
rad.’? In all these cases the conditions quoted were 
very properly held to have been void. The reason is 
apparent. They held out a direct inducement for the 
legatees to live separate and apart from their hus- 











bands. The result may have been to bring about the 
seperation and violation of their marital duties and 
obligations without any just cause, and in an unlaw- 
ful manner. This is not soin the case at bar. The 
condition under cousideration could not be complied 
with except by a legal separation, and for causes 
found by the court of justice to be sufficient. This 
being so, there was nothing unlawful in the condition. 
It is true it may be said that it would have a tendency 
to induce the wife to assert her legal right toa di- 
vorce and separation, and that but for such induce- 
ment such right might have been waived, but it can 
hardly be said that it is against public policy to attach 
to a legacy such a condition as will tend toinducea 
legatee to do a lawful act in a lawful way. 

The precise question presented here has been before 
the Supreme Court of Vermont, in which the will 
provided that the legatee should have the income 
of the estate, and such further sums as her 
wants might demand, so long as she _ re- 
mained the wife of I. A. Thayer; but if she was 
‘left a widow or for any cause should cease to be the 
wife of said Thayer,” the whole estate should be given 
to her. In that case the court said. “The ground 
upon which it is claimed that the provision of the will 
violates public policy is that it furnishes an induce- 
ment to the wife to become the widow of her husband, 
or to seperate herself from him in such a manner that 
she would cease to be his wife. The appellants, to 
sustain this claim, rely upon the rule as stated in 2 
Redf. Wills, 293; 1 Story, Eq. Jur. 291, and the case of 
Conrad v. Long, 33 Mich. 78. The cases cited in sup- 
port of the rule laid down in Redfield and Story it will 
be found-on examination do not sustain the rule as 
here sought to be applied. They are generally cases 
in which an inducement was directly held out to en- 
courage a voluntary separation of husband and wife, 
and where the intent to encourage such a separation 
could be found in the language employed in making 
the bequest. They are none of them so similar in 
their facts to the case at bar that they can be consid- 
ered authorities in it. The first object is to acertain, 
if possible, what the intention of the testatrix was; 
and we find no difficulty in reaching the conclusion 
that it was to have her estate disposed of just as it has 
been by the probate court. It was a wise and pru- 
dent provision to make for her daughter. While she 
should remain a wife, her husband would be under 
obligation to support her, and hence the income 
only was absolutely left her during the continuance of 
that relation; but when she should cease to be a wife, 
and so become dependant upon her own resources, it 
was just and wise to provide that she should have the 
entire estate.” Thayer v. Spear, 58 Vt. 372, 2 Atl. 
Rep. 161. We fully concur in this view of the law. 
Not only may there be a good and sufficient reason, 
as stated in the opinion cited, for providing that the 
legatee shall not have the bulk of the property until 
she is deprived of the support of « husband, but there 
may be the best of reasons for placing the same in 
such condition that she cannot be improperly induced 
by a wortkless or profigate husband to squander it, 
while she continues to be his wife, and, it may be, 
under his influence and control. We think sucha 
condition in a will is not only valid, but that under 
certain circumstances it may be just and commend- 
able. 


WHETHER or not a corporation can appro- 
priate the name of its State to its own ex- 
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clusive use, building up thereby a trade-name, 
was answered in the negative by the Supreme 
Court of Nebraska in Nebraska Loan & Trust 
Co. v. Nine. The contention here was as to 
the right to use exclusively the word ‘‘Ne- 
braska’’ in connection with the name of the 
corporation and the action was one to enjoin 
a similar company in another part of the State 
from the use of the term Nebraska. The 
court says: 


The word *‘Nebraska,” being a geographical name, 
we are of the opinion that such cannot be done. In 
the discussion of this question we are not unmind- 
ful of the injury which can be inflicted upon plaintiff, 
or the harm which might be done to the public by a 
new corporation, without financial means, organizing 
under the same name. That questien, however, is 
not before us; the question simply is whether or not 
the name assumed by plaintiff can be protected in 
equity as the exclusive property of plaintiff, and de- 
fendants enjoined from assuming the same namea 
hundred miles distant. The right of property in 
trade-marks, in some cases, is not to be questioned: 
but we know of no case which goes so far as to allow a 
company of persons to assume a corporate name for 
for the transaction of the business which can be and is 
transacted in all parts of the State,—one as well as an- 
other,—and appropriate the name of the State to the 
exclusion of all others in all parts thereof, and thus 
secure a property right therein. Suppose a bank 
should be organized in the State as “The State Bank 
of Nebraska,” and as such should extend its business 
until it became ever so strong a factor in the finances 
of the State, yet it could scarcely claim the right to 
thus appropriate the name of the State to the exclu- 
sion of all other banks therein. As a general rule, 
geopraphical names are not the subject of property as 
atrade-name. It is true, there are exceptions, among 
which is Newby v. Railroad Co., Deady, 609. In that 
case, while the name assumed by the original Oregon 
Central Railroad Company contains the name of the 
State, yet, by the addition of the jword “Central” the 
location of the road was thereby indicated, and the 
geographical character of the name was avoided. It 
would seem, also, that the argument in favor of the 
right would apply with greater force in the case of a 
railroad company than in the ordinary commercial 
transactions of the kind referred to in plaintiff’s peti- 
tion. Inthe former case it might be presumed that 
the lines of the road would traverse the whole State, 
and that they would necessarily cross each other; the 
ears being of uniform manufacture and color, when 
designated with the same initial letters would be 
quite difficult of identification. And many other rea- 
sons could suggest themselves to the mind in favor of 
applying the rule stated; but these conditions cannot 
be applied to the case at bar. The business is carried 
on mainly by correspondence, and, as we have said, 
the officers are nearly 100 miles distant from each 
other,—one in Hastings the otherin Lincoln. There 
could be but little, if any, danger of confusion through 
the mails by the wrong delivery of mail matter. The 
letters sent out by either party would designate the 
office from whence they came. Again, it cannot be 
that the same reason for the rule exists in cases of 
this kind as in cases of trade-marks. In trade-marks 
cases there is a commodity manfactured, or in some 
way prepared for the general market. In such cases 





it is due, both to the public and to the first manufact- 
urer that if he furnish a superior quality of goods or 
wares, the former be protected from fraudulent imita- 
tion; the latter from destruction of a trade he has 
built up at great expense and labor, and by honesty 
in his manufacture. The products of the new enter- 
prise should stand upon their own merits in their race 
for favor in the markets to which they aresent. In 
Spring Co. v. Spring Co.,45 N. Y. 291, an injunction was 
granted against the defendant from bottling and plac- 
ing upon the market a water with a name similar to 
that of the water bottled and sold by the plaintiff. 
The plaintiff was the owner of what was denominated 
the “Congress Spring” property in Saratoga, and for 
a number of years it had been engaged in bottling and 
selling ‘‘Congress Water.” The defendants were or- 
ganized as “The High Rock Congress Spring Com- 
pany,” and were engaged in bottling and selling “High 
Rock Congress Spring Water,’’ and so labeling its 
products. An injunction was allowed, for the reason 
that the word|‘‘Congress,” from long use by the plaint- 
iff, became its legitimate property as a trade-mark, 
and as indicating the origin and ownership of the 
water diowing from the Congress spring. Hier v. Ab- 
rabams, 82 N. Y. 518, was to restrain the defendant 
from the appropriation of a trade-mark upon the la- 
bel of manufactured cigars, and an injunction wan al- 
lowed. Pierce vy. Guittard, 8 Pac Rep. 645, was to re- 
strain an infringement upon a trade-mark used for 
manufactured chocolate, and the same principles were 
held to apply. The rule applied to the above cases 
runs through the line of cases where the manufact- 
ured or prepared product is placed upon the open 
market in competition with other articles of the same 
character or kind. But we think it does not apply to 
the case at bar. In this case a different principle is in- 
volved. The damages, if any, inflicted upon the pub- 
lic, could not be by the devices referred to. The place 
of business of defendant being so remote from plaintiff 
would seem to preclude the idea of such damage re- 
sulting to plaintiff, considering the character of the 
business in which the parties desire to engage. The 
nature of the business transacted by the companies is 
such that, considering the distance between their 
principal offices, there can be no substantial conflict of 
interest. 


TuE question, whether a written order on a 
bank to pay a sum of money, at aday subse- 
quent to its date, is a check ora bill of ex- 
change came up before the Supreme Court of 
Minnesota in Harrrison v. Nicollet Nat. 
Bank. It was held that such a draft was a 
bill of exchange, and, hence, entitled to grace. 


The court says: 

The question is one which has given rise to consid- 
erable discussion and some conflict of opinion. 
About all the law there is on it, as well as all the ar- 
guments on each side, will be found in Morse, Bank. 
(3d Ed.) § 381 et seq. The two principal authorities 
holding such an instrumant acheck are Jn re Brown, 
2 Story, 502, and Champion v. Gordon, 70 Pa. St. 474. 
Both of these are entitled to great weight, but they 
stand almost alone, the Supreme Courts of Rhode 
Island (Bank v. Wheaton, 4 R. 1.30) and perhaps of 
Tennessee being, so far as we know, the only ones 
which have adopted the same views. All other courts 
which have passed upon the question as well as the 
text-writers, have almost uniformly laid it down 
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that such an instrument is a bill of exchange, and that 
an essential characteristic of a check is that it is pay- 
able on demand. This was finally settled, after some 
conflict of opinion, in New York,—the leading com- 
mercial State of the Union,—in the case of Bowen v. 
Newell, (several times before the courts,) 5 Sandf. 
326, 2 Duer. 584,8 N. Y. 190, and 13 N. Y. 290. See, 
also, Morrison v. Bailey,5 Ohio St. 13; Wooruff v. 
Bank, 25 Wend. 673; Minturn v. Fisher, 4 Cal. 36; 
Bradley v. Delaplaine, 5 Har. (Del.) 305; Bank v. Hen- 
derson, 46 Ga. 487; Ivory v. Bank, 36 Mo. 475; Work 
v. Tatman, 2 Houst. 304; Hawley v. Jette, 10 Or. 31; 
2 Daniel, Neg, Inst. §§ 1573-1575; Morse, Bank, supra. 

Nearly every definition of a check given in the books 
is to the effect not only that it must be drawn ona 
bank or banker but that it must be payable on de- 
mand. 1 Rand. Com. Paper, §8; Byles, Bills, 13; 2 
Daniel, Neg. Inst. § 1566; 1 Edw. Bills. §19; Bigelow, 
Bills & N. 116; Chalem. Dig. Bills & N. art. 254; Shaw, 
Cc. J., in Bullard v. Randall,1 Gray, 605; Bouv. Law 
Dict.; Burrill, Law Dict. Occasionally the expression 
is used “tpayable on presentation,” but evidently— 
except perhaps in Story on Bilis—a synonymous with 
‘‘payable on demand.”’ 

As the question is a new one in this State, we would 
not feel compelled to follow the majority if the better 
reasons were with the minority. Perhaps the weight- 
iest argument in favor of holding such an instrument 
a check is the practical one advanced by Sharswood, 
J.,in Champion v. Gordon, viz., that if held to bea 
bill of exchange the holder might immediately present 
it for acceptance, and if not accepted he could sue the 
drawer, or if accepted it would tie up the drawer’s 
funds in the hands ofthe bank, and thus, in either 
case, frustrate the very object of making it payable 
at a futureday. In answer to this, it may be said that 
the drawer, if he wished, could very easily avoid such 
consequences by inserting appropriate provisions in 
the instrument. On the other hand, if we hold that 
an instrument not payable on demand may be a check, 
we are left without any definite or precise rule by 
which to determine when the paper is a check, and 
when a bill of exchange. The fact that it is drawn on 
a bank is not alone enough to distinguish a check 
from a bill of exchange, for nothing is better settled 
than that a bill of exchange may be drawn ona banker. 
Neither will the fact that the maker writes it ona 
‘‘blank check” be any test, for the kind of paper it is 
written on cannot control the import and legal effect 
ofits words. Neither can the question whether it is 
drawn against a previous deposit of funds by the 
drawer with the drawee furnish any criterion, for 
nothing is clearer than that a bill of exchange, as well 
as a check, can be drawn against such a deposit, and 
that an instrument may be a check although the 
drawer has no funds in the hands of the drawee. 
Neither will it do to say that if itis entitled to grace 
it is a bill, but if not entitled to grace it is a check, be- 
eause the legal character of the instrument has first to 
be determined before it can be known whether or not 
it is entitled to grace. In short, if we omit from the 
definition of a check the element of its being payable 
on demand. bankers and business men are left with- 
out any definite rule by which to govern their action 
in a matter where simplicity and precision of rule is 
especially desirable. It might be expedient to enact, 
as has been done in New York and some other States, 
that all checks, bills of exchange, or drafts, appearing 
on their face to be drawn on a bank or banker, 
whether payable on a specified day or any number of 
days after date or sight, shall be payable on the day 
named in the instrument without grace; or, what 





might be better still, to abolish days of grace alto- 
gether as a usage which has already long outlived the 
condition of things out of which it had its origin. 
But this is a matter for legislatures and not for courts. 
Weare therefore of opinion that the better rule is to 
hold that such an instrument is a bill of exchange, and 
hence entitled to grace. We may add that it is always 
desirable that the decisions of the courts should be in 
accord with the business usages and customs of the 
country. Such usages are entitled to special weight on 
a question like this, for the whole matter of grace on 
bills and notes had its origin in the usage of bankers. 
And, so far as we are advised, the general practice of 
bankers in this State has been to treat instruments 
like this as bills of exchange and not checks. 


Tue inability of a court of equity to decree 
specific performance of a contract, the breach 
of which may be redressed by damages at 
law, is well illustrated in Avery v. Ryan, de- 
cided by the Supreme Court of Wisconsin. 
There it was held that specific performance 
of a contract to deliver stock will not be en- 
forced when it appears that there is no fidu- 
ciary relation between the parties, that the 
value of the stock can be estimated in money 
and that there are no allegations of defend- 
ant’s insolvency. The court adopts the 
able opinion of Judge Noyes of the lower 
court as follows: 

“The only possible theory upon which this action 
can be maintained in equity, under the facts alleged, is 
that the plaintiff is entitled to a specific performance 
of his contract. What is the contract which the court 
is asked to decree shall be specifically performed? * 
* * The enforcement of this contract is the founda- 
tion of this suit. The court is asked to compel de- 
fendants Ryan and Fahnstocks to organize a corpora- 
tion, the only terms of the charter or articles of which 
are specified being that the capital stock shall consist 
of $1,000,000 preferred, and one million dollars com- 
mon, the shares to be of $100 par value, and when so 
organized, to compel defendants to deliver to him 
$25,000 par value of preferred stock and $100,000 of 
common stock. The statute provides the essential 
provisions in the articles of association in order to 
form a corporation. Can the court specify what these 
shall be in the proposed company, in the absence of an 
agreement with respect thereto made by the parties? 
Can the court determine the character and terms of 
the preferred stock? Certainly preferred stock is not - 
all alike, and how does the court know what the par- 
ties intended, or would be satisfied with, if drawn by 
the court? ‘“ Norule is better established than is the 
rule that a court of equity will not decree specific per- 
formance of a contract unless the terms of the contract. 
are clearly and definitely expressed. If the court is 
unable, from the contract itself, aided by authorized 
legal presumption, to arrive at a clear result of what 
all its essential terms are, the contract will not be 
specifically enforced.” Schmeling v. Kriesel,45 Wis. 
825-327. “A court of equity must interpret a contract 
between parties as itis made by them. It cannot 
make a contract for parties.”” Iron Co. v. Todd (Del.), 
14 Atl. Rep. 27,34. Were the stock actually in exist- 
ence, instead of to be created, the question would be 
presented as to whether the action would lie in equity 
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to compel a delivery thereof to the plaintiff. It seems 
to be now settled that a specific performance of a con- 
tract relating to persenal property, including stocks, 
will in certain cases be enforced. The general rule is 
that it will not. It is only when the detention of chat- 
tels cannot adequately be redressed by damages that 
the jurisdiction of equity attavhes. If there be any 
peculiar value to the personal property—such as an 
heirloom, a painting, title-deeds, and the like—or it be 
stock not purchasable in the market, or such that its 
value cannot be ascertained, or it have a special pecu- 
liar value in the future to the plaintiff, then courts of 
equity will decree specific performance, because an 
adequate compensation in damages cannot be ascer- 
tained or given at law. Pom. Spec. Perf. §§ 11-14; 
Foll’s Appeal, 91 Pa. St. 484. So in cases where the 
plaintiff has put money or other property in the hands 
of the defendant, so as to create a fiduciary relation 
between them, or the defendant, in any proper sense, 
has made himself the trustee of the plaintiff, the juris- 
diction in equity is enlarged, and performance of a 
contract relating to personal property will be decreed. 
Johnson vy. Brooks, 93 N. Y. 337; Pom. Spec. Perf. § 
14. But in ail cases it is clear that when the plaintiff 
himself has put a value upon the property which he 
asks decreed to him, as in this case, an adequate com- 
pensation in the form of damages can be recovered in 
a legal action, and equity cannot be invoked. The 
plaintiff here has expressly fixed his damages at 
75,000. Pom. Spec. Perf. § 17, and cases cited. 

The facts alleged do not bring this case within any 
of the recognized exceptions to the rule. The subject- 
matter has not any peculiar value as an article of curi- 
osity, antiquity, or affection; not one which the de- 
fendants alone can supply to enable the plaintiff to 
fulfillan engagement to athird person; not one of 
unknown or uncertain value, compensation for which 
cannot be given in money; not a subject of trust placed 
by the plaintiff in the hands of the defendants to be 
used or returned in acertain manner. The subject- 
matter, on the other hand, is a broker’s commission of 
$75,000, which the defendants Ryan and associates 
agreed to pay the plaintiff for services rendered. The 
remedy at law is clear, adequate, and its enforcement 
attended with no special doubt or difficulty, except as 
in many cases where process must be served and liti- 
gation had over a disputed claim. The right of a 
stockholder to compel the corporation to issve to him 
certain stock is conceded to be one enforceable in 
equity in proper cases. Dousman vy. Smelting Co., 40 
Wis. 418. See Tanner v. Gregory, 71 Wis. 490, 37 N. 
W. Rep. 830. But the relief here asked for is not 
at all analagous. The plaintiffis nota stockholder. 
The corporation is not organized. There is no stock 
in esse. The subject-matter of the suit for specific 
performance does not exist, and never has existed. If 
it had once existed, so as to entitle the plaintiff to sue 
in equity therefor, and thereafter the defendants had 
put it out of their power to comply with their con- 
tract, a court would be justified in holding the suit in 
equity for awarding compensation in money. Hall vy. 
Delaplaine, 5 Wis. 206, 207; Pom. Spec. Perf. §§ 475- 

77. Butin this case the contract, as I think, was of 
such a nature that equity could and would not enforce 
it, and consequently the court will not hold the case 
to award a money judgment. This contract, if en- 
forced, would compel the court just tocreate the 
subject-matter of the suit, and then order its delivery 
to the plaintiff. I do not think, upon authority or in 
reason, the court could compela defendant to create 
a corporation, even if all the provisions of the charter 
or articles had been definitely agreed upon, which 








corporation should cr: ate certain common and certain 
preferred stock, even if the exact conditions of such 
stock had been prescribed in the agreement, so that 
the subject-matter might be brought into esse for the 
purpose of being delivered to the plgintiff. Courts 
refuse to compel the building of railroads, or the 
erection of buildings, or the cultivation, cutting, and 
delivery of crops, etc. Pom. Spec. Perf. § 312, and 
note; 2 Mor. Priv. Corp: § 1136, and note. With much 
more reason, it seems to me, should they decline to 
compel the organization of corporations and the 
creation of stock, with all the details necessarily ac- 
companying such proceedings, especially in a case 
where the plaintiff has a clear remedy at law, and has 
himself fixed the exact amount of his damages by 
reason of a violation of the contract made with him. 








FOREIGN BANKRUPT AND INSOLVENT 
LAWS. 


1. Object. 
2. Where Parties all Subjects of State in which the 

Assignment is made. 

. Effect of Assignment. 

. Title of Foreign Assignees. 

. Effect of State Law on Foreign Assignments. 

. Validity of a Foreign Assignment for Benefit of 

Creditors. 

. Assignment of Real Estate. 

. Assignment of Choses in Action. 

Assignment of Property in Transitu and Ships at 
Sea. 

1. Object.—It is not the object in this arti- 
cle to deal with all the perplexing questions 
in which the subject of discharges under for- 
eign insolvent and bankrupt laws presents. 
To do so would require more space than the 
policy of the publisher or the patience of the 
reader will permit. 

It is the purpose of this article to give a 
summary merely « f those principles of inter- 
national and intestate law regulating dis- 
charges under insolvent or bankruptcy laws, 
(1) where the parties are all subjects of the 
State in which the discharge is granted ; (2) 
assignments which contravene the law of the 
situs ; and (3) conveyance under foreign bank- 
rupt and insolvent laws. 

2. Wherethe Parties are all Subjects of the 
State in which the Assignment is made.—As 
against citizens of other States, and espe- 
cially as against citizens where the assignment 
was made, an assignment valid by the laws 
of the State in which it is made is held to be 
valid everywhere,' so far as it deals with 
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1 Greene v. Strague Manuf. Co., 52 Conn. 330; Train 
v. Kendall, 137 Mass. 366; In re Wait, 99 N. Y. 433; 
Faulkner v. Hyman (Mass.), 2 N. Eng. Rep. 181; 
Ockerman v. Cross, 54 N. Y. 29,40 Barb. (N. Y.) 465; 
Moore v. Willett, 35 Barb. 663; Smith’s Appeal, 104 
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personalty,? even by the courts of a State the 
law of which makes such an assignment 
fraudulent in that it delays creditors.® And 
where such assignment does not conflict with 
the law of the place where the personal prop- 
erty is situated, operates to transfer the title 
to the assignee as against process in favor of 
resident creditors.‘ Other cases hold that 
foreign assignments for the benefit of cred- 
itors are not to be recognized as against 
claims of resident creditors.° 

3: Effect of Assignment.—A voluntary as- 
signment for the benefit of creditors, valid at 
the assignor’s domicile, will pass title to his 
personal estate wherever situate ;° but an as- 


Pa. St. 381; Zuppan v. Bauer, 17 Mo. App. 678; Caskie 
v. Webster, 2 Wall. Jr. C. C. 181; Lamb v. Fries, 2 
Pa. St. 88; Holmes v. Remson, 4 Johns. Ch. (N. Y.) 
460,8 Am. Dee. 581; Hoyt v. Thompson, 5 N. Y. 320; 
overruling 3 Sandf. (N. Y.) 416; Hooper v. Tucker- 
man, 3 Sandf. (N. Y..) 311; J. M. Atherton Co. v. Ives, 
20 Fed. Rep. 894; In re Paige v. Sexsmith Lumber 
Co., 31 Minn. 1386; Van Winkle v. Armstrong, 41 N. J. 
Eq. 402, 4 Cent. Rep. 53; Varnam v. Camp,1 Gr. (N. 
J.) 326, 25 Am. Dec. 476; Moore vy. Bonnel, 2 Vr. (N. 
Y.) 90; Bird v. Caritat,2 Johns. (N. Y.) 342,3 Am. 
Dee. 433. 

2 But the bankrupt law of a foreign country cannot 
of itself operate as a legal transfer of property in this 
coun'ry. Harrison vy. Sterry, 5 Cr. (U. 8S.) 289; Ogden 
v. Saunders, 12 Wheat. (U. S.) 213: And it has been 
said that the bankruptcy court has no jurisdiction over 
property of the bankrupt in foreign countries, and 
cannot compel an assignment thereof by him. Phelps 
v. McDonald, 2 McA. (D. C.) 375, 16 Bankr. Reg. 217. 

3 Greene v. Sprague Manuf. Co., 52 Conn. 330; Caskie 
v. Webster, 2 Wall. Jr. C. C. 181. 

4 Kelsladt v. Reily, N. Y. Daily Reg. Aug.9 1878; 
Moore v. Willett, 35 Barb. N. Y. 663; Caskie v. Web- 
ster, 2 Wall. Jr. C. C. 181; Speed v. May, 17 Pa. St. 
91,55 Am. Dec. 540; Law v. Mills, 18 Pa. St. 185; 
Bholen vy. Cleveland, 5 Mason, C. C. 174; Hoyt v. 
Thompson’s Ex’r., 19 N. Y. 207; Parsons v. Lyman, 
20 N. Y. 103; Greene v. Mowry, 2 Bailey (S. C.}, 163; 
Smith v. Chicago & N. W. R. R. Co., 23 Wis. 267; 
Forbes v. Scannell, 13 Cal. 242. However, there are 
decisions which seem to place foreign voluntary as- 
signments upon the same basis with foreign bankrupt 
assignments. Ingraham vy. Geyer, 13 Mass, 146, 7 Am. 
Dec, 132; Fox v. Adams, 5 Greenl. (Me.) 245; Borden 
v. Summer, 4 Pick. (Mass.) 265,16 Am. Dec. 338; Blake 
v. Williams, 6 Pick. (Mass.) 286, 17 Am. Dee. 372; Fall 
River Iron Works v. Croade, 15 Pick. (Mass.) 11; 2 
Kent’s Com. 407. 

5 Van Winkle v. Armstrong, 41 N. J. Eq. 402; Var- 
num v.Camp,1 Green (N.J.) 326,25 Am. Dec. 476; 
Moore v. Bonnell, 2 Vroom (N. J.),90. See Schuler y. 
Israel, 27 Fed. Rep. 851; Richardson v. Rogers, 45 
Mich. 951. 

6 Smith’s Appeal, 104 Pa. St. 381; Holmes v. Rem- 
sen, 4 Johns. Ch. (N. Y.) 460,8 Am. Dec. 581; Hooper 
v. Tuckerman, 3 Sandf. (N. P.) 311; Fuller v. Steig- 
litz, 27 Ohio St. 355; Chafee v. Fourth Nat. Bk. of N. 
Y. 71 Me. 514: J. M. Atherton Co. v. Ives, 20 Fed. 
Rep. 894. The reason of this evidently is because the 


succession to aid the distribution of personal property 





signment of real property will not pass title 
to property in another State, unless the as- 
signment is valid according to the laws of the 
State where the property is situated,’ except 
in those cases where it is in conflict with the 
rights of resident creditors.*® 

It has been held in New York, that an as- 
signment by the receiver of a foreign insolv- 
ent corporation of its choses in action in that. 
State passes a good title to the same as 
against the debtors by whom they are owing. 
And in Massachusetts, it has been said that 
an assignment is not void as against an at- 
tachment because it gives preferences.” 

While the title of foreign assignees in 
bankruptcy will.not be recognized in New 
York, solely by virtue of the foreign statute, 
it will be recognized and enforced where it 
can be done without prejudice to creditors 
pursuing their remedies under the New York 
statutes." But a voluntary assignment made 
in New York, and valid there, has been held 
not to be valid in Massachusetts against an 
attachment, if such assignment is one which, 
were it made between citizens of the latter 
State, it would be imperative for want of 
compliance with statutory requisitions.” 

It has been said that the insolvent laws of 
a State do not by their declaratory force 
solely, without any other investiture of title, 
the possession remaining in the debtor, re- 
move the property of the debtor beyond the 
reach of a creditor who is a resident of an- 
other State and who proceeds in the circuit 
court. Yet when the Canada Southern 
is regulated by the law of the owner’s domicile and 
not by the law of the situs. See Paine v. Lester, 44 
Conn. 196, 202; Chamberlain v. Chamberlain, 43 N. Y. 
424; Bonati v. Welsch, 24 N. Y. 163; Parsons v. Lyman, 
20 N. Y. 112; Ballard v. Webster, 9 Abb. (N. Y.) Pr. 
410; Lyman v. Parsons, 28 Barb. 573; Stewart v. Me- 
Martin, 5 Barb. 441; Isham v. Gibbons, 1 Bradford, 
74; Peterson v. Chemical Bank, 27 How. (N. Y.) Pr. 
501, 2 Robt. (N. Y.) 607; Parsons v. Lyman, 18 How. 
Pr. 198; Schultz v. Pulver, 11 Wend. (N. Y.) 363. 

7 Moore v. Church, 70 Iowa, 208. But see Faulkner 
v. Hyman, 142 Mass. 53, 6 N. E. Rep. 486; Van Winkle 
vy. Armstrong, 41 N. J. Eq. 402; Richardson v. Rogers, 
45 Mich. 591. 

8 Schuler v. Israel, 27 Fed. Rep. 851. See Phelps v. 
Borland, 108 N. Y. 406; In re Wait, 99 N. Y. 433. 

® Hoyt v. Thompson, 5 N. Y. 320; overruling 3 Sandf. 
(N. Y.) 416. 

10 Train v. Kendall, 137 Mass. 366. 

i In re Wait, 99 N. Y. 483; overruling Mosselman v. 
Caen, 34 Barb. (N. Y.) 66. ‘ 

12 Faulkner v. Hyman (Mass.), 2 N. Eng. Rep. 
181. 

18 Odgen v. Saunders, 12 Wheat. (U. 8.) 213; Bald- 
win v. Hale, 1 Wall. (68 U. S.) 223, 17 L. ed. 581; 
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Railway Company, a Canadian corporation, 
became embarassed, the Canadian parliament 
passed an ‘‘arrangement act,’’ patterned 
upon similar English and Canadian acts. 
These acts partake partly of the nature of a 
reorganization after foreclosure and partly of 
the nature of proceedings in bankruptcy. 
The act in question, without providing for 
notice or hearing, sought to conclude the 
rights of bondholders. The Canadian parlia- 
ment not being restricted from enacting laws 
impairing the obligation of contracts, it was 
held that the act was clearly binding upon 
Canadian bondholders, and that the corpora- 
tion being a Canada corporation, and the 
scheme partaking so largely of an adjudica- 
tion in bankruptcy, it should be deemed 
binding upon bondholders within the United 
States as well.” 

Under the Alabama law a woman’s prop- 
erty is her own and not liable for her hus- 
band’s debts. A man there converted his 
wife’s property into money, thereby becoming 
her debtor. They then moved to Tennessee, 
where he contracted debts, and made an as- 
signment for the benefit of creditors in which 
he prefered his wife as a creditor. It was 
held that the Tennessee courts would respect 
the preference, on the principles of interstate 
comity.» 

4. Title of Foreign Assignees.—It is a gen- 
eral practice among nations to give effect to 
the title of foreign assignees in bankruptcy. 
But as the statutes of a foreign State can in 
no case have any force or effect in a State 
ex pro prio vigore, hence it has been held in 
New York, that the statutory title of foreign 
assignees in bankruptcy can have no recog- 
nition solely by virtue of the foreign statute. 
But the comity of nations allows effect to 
such titles when they can be recognized and 
enforced without prejudice to the rights of 
creditors pursuing their rights under the State 
statutes, and when they are not in conflict 
with the laws or public policy of the State.” 

A general assignment for creditors will 


Towne v. Smith, 1 Woodb. & M. C. C. 136; Gilman v. 
Lockwood, 4 Wall. (71 U. 8.) 411,18 L. ed. 482; Mis- 
sissippi Mills Co. y. Ranlett, 19 Fed. Rep. 191. 

14 Canada Southern Railway Co. v. Gebhard, 109 U. 
8. 527. 

15 Columbia Bank v. Walker, 14 Lea (Tenn.), 299. 

16 Bird v. Caritat, 2 Johns. (N. Y.) 342,38 Am. Dec. 
433; Holmes v. Remsen, 4 Johns. Ch. (N. Y.) 460, 8 
Am. Dec. 581. 

7 Waite’s Accounting (N. Y.) 1 Cent. Rep. 15. 





carry personal property although situated in 
a State whose laws would not permit the as- 
signment, if it had been made therein.’® 
Thus foreign assignments for the benefit of 
creditors are valid in Minnesota, though not 
made in conformity to the Minnesota stat- 
utes.” And an assignment made in another 
State for the equal benefit of all creditors of 
the assignor, is held to be operative on prop- 
erty in Missouri; and this is so although the 
courts of such other State would not give a 
similar effect to an assignment made in Mis- 
souri.” ; 
The title acquired by an assignee for the 
benefit of creditors, although good as to the 
property assigned, is, as to assets in other 


States whose policy is not to recognize, as 


against the claims of creditors of the assignor 
domiciled therein, the validity of general as- 
signments with preferences, is liable to be 
defeated by attachment sued out of the courts 
of such other States, by creditors domiciled 
therein, to recover their debts out of such 
assets.”! 

5. Effect of State Law on Foreign Assign- 
ments—But a State law prescribing the effect 
of an assignment for the benefit of creditors, 
can have no effect on an assignment made in 
another State, of an instrument executed in 
the former ;” and where questions as to the 
extraterritorial property arise between for- 
eign assignees and foreign creditors domi- 
ciled in the same State, the foreign laws to 
which such parties are subject will be upheld.** 


18 Livermore v. Jenckes, 21 How. (62 U. S.) 126, 16 
L. ed. 702, 

19 In re Paige v. Sexsmith Lumber Co., 31 Minn. 136. 

20 Zuppann v. Baucr, 17 Mo. App. 678. 

21 Kimball v. Lee (N. J.), 4 Cent. Rep. 332. 

2 Dundas v. Bowler, 3 McL. C. C. 397. The law of 
Ohio which declares that an assignment by a debtor in 
failing circumstances to a part of his creditors in pref- 
erence to others, shall be for the benefit of all creditors, 
can have no effect on an assignment made in another 
State of an instrument executed in Ohio. Dundas vy. 
Bowler, 3 MeL. C. C. 397. 

2% Bentley v. Whittemore, 19 N.J. Eq. 462, revg. 18 
N. J. Eq. 366; Abraham v. Plestors, 3 Wend. (N. Y.) 
540, 20 Am. Dec. 788; 1 Paige, Ch. (N. Y.) 236; San- 
derson vy. Bradford, 10 N. H. 260; Hall v. Boardman, 
14 N. H. 38; Thurston v. Rosenfield, 42 Mo. 474; Bur- 
lock v. Taylor, 16 Pick. (Mass.) 335; Moore v. Bonnell, 
2 Vr. (N. J.) 90; Whipple v. Thayer, 16 Pick. (Mass.) 
25; Burlock v. Taylor, 16 Pick. (Mass.) 335; Martin v. 
Potter, 11 Gray (Mass.), 187. Bishop says that it is 
not easy to say how far this doctrine was intended to 
be effected by the decision in Green v. Van Buskirk, 
7 Wall. (74 U. 8.) 139, 19 L. ed. 109. And Dr. Wharton 
distinguishes Green v. Van Buskirk, upon the ground 
of the positive enactment of the State of Illinois in 


XUM 











THE CENTRAL LAW JOURNAL. 








6. Validity of a Foreign Assignment for the 
Benejit of Creditors.—The validity of an as- 
signment for the benefit of creditors is gen- 
erally governed by the laws of the State of 
the debtor’s domicile, though it embrace real 
and personal property situate in other States.* 

Thus an assignment for the benefit of 
creditors, executed in another State, valid by 
its laws, need not be recorded under the 
Pennsylvania statute in order to be operative 
in that State. And it has been said that 
the validity of an assignment of personal 
property in New York, for the benefit of 
creditors, made in Virginia by citizens of 
Virginia carrying on business in both States, 
signed aud acknowledged in Virginia and de- 
livered and accepted in New York, is to be 
determined by the law of New York.™ 

7. Assignment of Real Estate.—The validity 
of every disposition of lands, whether the 
disposition be absolute or qualified, whether 
it passes an estate or merely imposes a 
charge, depends exclusively upon the munic- 
ipal law of the country or State in which the 
lands are situated.” 

It has been held in Pennsylvania that an 
assignment in insolvency, under the laws of 
another State, passes lands in that State.* 
But under the West Virginia acts,” non-resi- 
dents not being entitled to homestead ex- 
‘emptions, it was held that, where a resident 
of Virginia was declared a bankrupt by a 
United States district court sitting in that 
State, he was not entitled to a homestead in 
land situated in West Virginia, as against his 


reference to the recording of chattel mortgages. He 
says: “Ifa State provide that no title shall pass to 
property within its borders except on certain condi- 
tions, such provisions cannot be overridden by any 
foreign law which parties domiciled abroad may chose 
to interpolate.”” Whart. Conf. L. § 371. 

24 D’Ivernois v. Leavitt, 23 Barb. (N. Y.) 63; Liver- 
more v. Jenckes, 21 How. (62 U.S.) 126, 16 L. ed. 55; 
Wickham v. Dillon, 2 West. L. Mo. 3-11. 

25 Speed v. May, 17 Pa. St. 91, 55 Am. Dec. 540. 

26 Grady v. Bowe, 11 Daly (N. Y.), 259. 

27 Nicholson v. Leavitt, 4 Sandf. (N. Y.) 252, 276; 
Bonati v. Welsch, 24 N. Y. 157; Slatter v. Carroll, 2 
Sandf. Ch. (N. Y.) 578; Hutcheson v. Peshine, 1 C. 
E. Gr. (16 N. J. Eq.) 167; MeGoon v. Scales, 9 Wall. 
(76 U. 8.) 23, 19 L. ed. 545; Osborne v. Adams, 18 
Pick. (Mass.) 247; Loving v. Pairo, 10 Iowa, 282, 77 
Am. Dec. 108; Lucas v. Tucker, 17 Ind. 41; Rodgers v. 
Allen, 3 Obio, 489; Nelson v. Bridport, 8 Beav. Ch. 547; 
Brodie v. Barry, 2 Ves. & B. 131; Curtis v. Hutton, 14 
Ves. 537; Birtwhistle v. Vardill, 9 Bligh, 32; Harrison 
v. Harrison, 42 L. J. Ch. 495. 

*3 Lamb v. Fries, 2 Pa. St. 83. 

29 1877, Ch. 114, § 1. 








creditors there, though the land had been so 
set apart by his assignee in Virginia, and 
confirmed by the bankrupt court there.” 

It has been said that ‘‘it is of no conse- 
quence where the instrument containing the 
disposition is made or delivered, nor where 
the parties reside, since, in all cases, it is 
neither the lex loci contractus nor the lex 
domicilii, but solely the lex loci rei site that 
governs the construction, and so universal is 
the rule that neither in the law of England 
nor in our own (although it seems to be 
otherwise in some foreign countries) has a 
solitary exception ever been admitted.’* 

Bishop says that ‘‘while this rule is ad- 
mitted in its full force, it does not follow that 
because an assignment executed in one State 
covers real property situated in another State, 
that, therefore, it cannot be assailed here 
(New York), on the ground that the instru- 
ment was in fraud of citizens here, or that it 
was obtained fraudulently from the 
grantor.’’” 

8. Choses in Action.—All choses in action, 
since they can have no locality, are said to 
follow the person, and pass by a general as- 
signment, even though the persons owing the 
debts are foreign to the domicile of the as- 
signor.™ 

The decision of an assignee as to the allow- 
ance of a claim made subsequent to a judg- 
ment rendered thereon in another State, the 
claim having been presented prior to the 
judgment, is a bar to recovery on that judg- 
ment, in the State of the assignee’s jurisdic- 
tion.* 

9. Property in Transitu and Ships at Sea. 
—It is a familiar principle that property at 
sea or in transitu passes by any valid con- 


8 Gibbs v. Logan, 22 W. Va. 208. However, see 
Brady v. Brady, 71 Ga. 71, where it was held that prop- 
erty set aside by the bankruptcy court as the bank- 
rupt’s exemption, cannot be levied on by process from 
a State court; and Brengle v. Richardson, 78 Va. 406; 
where itis declared that a wrongful allowance by a 
bankruptcy court of the exemption claimed by the 
bankrupt cannot be remedied in a State court. 

31 Story, Conf. L. § 428. 

82 Bishop on Ins. Debt. 239, 240. See also D’Ivernois 
v. Leavitt, 23 Barb. (N. Y.) 63, 80; Nicholson v. 
Leavitt, 4 Sandf. (N. Y.) 252, 276, 277. 

% Guillander vy. Howell, 35 N. Y. 657,6 Am. L. Reg. 
(N. 8.) 522; Caskie v. Webster, 2 Wall. Jr. C. C. 181; 
Speed v. May, 17 Pa. St. 91, 55 Am. Dec. 540; Noble’v. 
Smith, 6 R. I. 446; Clark v. Connecticut Peat Co., 35 
Conn. 303; Smith v. Chicago & N. W.R. R. Co., 23 
Wis. 267; Whart. Conf. L. § 545. ‘ 

*% State v. Kansas Ins. Co., 32 Kan. 655. 
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veyance made by the owner.® And an as- 
signment of a ship on the high seas passes a 
title to the assignees, if the assignment is 
valid at the place where it is made.* 
James M. Kerr. 
Rochester, N. Y. 


35 Whart. Conf. L. § 356; Plestoro v. Abraham, 1 
Paige, Ch. (N. Y.) 236. 

% Moore v. Willett, 35 Barb. (N. Y.) 663; Southern 
Bank v. Wood, 14 La. An. 561, 74 Am. Dec. 446; 
Crapo v. Kelly, 16 Wall. (83 U. 8.) 610,21 L. ed. 430; 
Oliver v. Towne, 14 Martin (La.), 93, 102; Thuret v. 
Jenkins, 7 Martin (La.), 318, 353, 354, 12 Am. Dec. 508; 
Lanfear v. Summer, 17 Mass. 110; Lamb v. Durant, 12 
Mass. 54, 7 Am. Dec. 31; Caldwell v. Ball, 1 T. R. 205; 
Bholen vy. Cleveland, 5 Mason, C. C. 174; Conrad v. 
Atlantic Ins. Co.,1 Pet. (U.S.) 386,445; Nathen v. 
Giles, 5 Taunt. 558; Simpson v. Fogo,1 H. & M. 195, 
1J. & H.18; 9 Jur. (N. 8.) 403; Liverpool Marine 
Credit Co. v. Hunter, L. R. 4 Eq. 62,3 Ch. App. 479. 








NEGLIGENCE — BICYCLE-RIDING — LAW OF 
THE ROAD. 


HOLLAND V BARTCH. 





Supreme Court of Indiana, September 18, 1889. 


1. Inan action for damages, allegations that de- 
fendant negligently and carelessly rode his bicycle in 
the center of the road at the rate of fifteen miles an 
hour, up to within twenty-five feet of the faces of 
plaintiff’s horses, whereby they became frightened, 
are not sufficiently specific as to defendant’s negli- 
gence, where the negligence sought to be charged is 
in the manner of riding such bicycle, and not in the 
speed and place in which it was ridden. 


2. A person in a carriage drawn by horses, and the 
rider of a bicycle, have equal rights upon the high- 
way; and allegations that defendant rode a bicycle in 
the center of the road at the rate of fifteen miles an 
hour, up to within twenty-five feet of. the faces of 
plaintiff’s horses, whereby they became frightened 
and ran away and injured plaintiff, do not state a 
cause of action. 


Ops, J. This is an action for damages. The 
first paragraph ofthe complaint alleges that ‘the 
plaintiff, on the 16th day of August, 1885, was 
seated in a two-seated carriage, to which two 
gentle and well-broken horses, both properly 
harnessed with good and sufficient harness, were 
properly and securely attached and hitched in the 
usual way; which said horses were then and there 
carefully and properly driven bya careful and 
competent driver, seated in said carriage, and 
was then and there driving said team and carriage 
in which plaintiff was seated, as aforesaid, on 
the pu%lic road and highway leading from Cam- 
bridge City, Ind., to Jacksonburg; and when 
about two miles east of said Cambridge City, and 
in said county of Wayne, and driving carefully 
along and upon said highway, and in the part 
thereof usually driven upon by such teams and 





carriages, they were met at the place in said 
highway last above named by said defendant, 
seated upon and riding a large bicycle,—the 
wheel of which bicycle was sixty inches in di- 
ameter,—who then and there negligently and 
carelessly rode said bicycle at a rapid rate of 
speed, to-wit, fifteen miles per hour; and negli- 
gently and carelessly run the same along and in 
the center of said highway at said rapid rate of 
speed towards and into the faces of said horses, 
and in this way approached to within twenty-five 
feet of the faces of said horses, when and where- 
by said horses became and were greatly fright- 
ened, and became and were wholly unmanage- 
able and ran away, and in their fright ran along 
said road ata great speed, and upset said car- 
riage, whereby the plaintiff was thrown violently 
to the ground,’’ and sustained severe injuries, 
etc. The averments of the defendant’s acts of 
negligence are the same in the second and third 
paragraphs of the complaint as in the first para- 
graph. There is a variance as to some other aver- 
ments, it being averred in the second that the 
strap by which one of the horses was fastened to 
the end of the pole of the carriage broke. After 
the horses became frightened, the defendant dis- 
mounted and took hold of the bridle of one of the 
horses and endeavored to hold them, but let go 
of the horse before the driver dismounted. The 
infancy of the defendant was suggested, and 
Reuben Bartch was appointed as his guardian ad 
litem. The defendant moved the court to require 
the plaintiff to make the complaint more specific, 
as to how and in what manner the defendant 
rode and used said bicycle negligently and care- 
lessly,and in what the alleged carelessness and 
negligence of the defendant consists, in the use 
of the said bicycle, and what acts and conduct of 
the defendant in riding and using said bicycle 
were negligently and carelessly done and per- 
formed by him, by reason of which said horses 
were frightened and caused to run away, causing 
said injuyies tothe plaintiff alleged in the com- 
plaint, which moti»n to make such paragraph of 
said complaint more specific was sustained by the 
court, and exceptions reserved. The plaintiff re- 
fused to amend said paragraphs and make them 
more specific, and assigns the ruling of the 
court on the motion as error. 

The allegations of the defendant’s negligence 
in these paragraphs of the complaint in brief 
charge that the plaintiff and defendant were 
traveling towards each other upon the highway, 
the plaintiff in her carriage and the defendant 
upon his bicycle, and that the defendant then and 
there negligently and carelessly rode his bicycle 
at the rate of speed of 15 miles per hour up to and 
within 25 feet of the faces of the horses drawing 
the carriage in which the plaintiff was seated, 
whereby the horses became and were greatly 
frightened, and became and were wholly unman- 
ageable. The allegations of negligence are gen- 
eral, and the theory we take of these paragraphs 
of complaint is that the negligence sought to be 
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charged consists in the manner in which the de- 
fendant rode his bicycle, and not in the fact that 
he rode it atthe rate of 15 miles per hour, or 
along the center of the road to and within 25 
feet of the faces of the plaintiff’s horses. Taking 
the theory we do of these paragraphs of the com- 
plaint, the defendant had a right to have the court 
require the plaintiff to make her complaint more 
specific by stating the particular acts constituting 
the negligence in riding of the bicycle, that he 
might know with what particular acts of negligence 
he was charged. Railroad Co. v. Chester, 57 Ind. 
297; Hawley v. Willams, 90 Ind. 160; Railway Co. 
v. Wynant, 100 Ind. 160, The third paragraph dif- 
fers somewhat from the first and second in the 
language used, but the acts charged are the same 
as in the other paragraphs, and we think the rul- 
ing of the court in sustaining the motion to make 
such paragraph of the complaint more specific 
was correct. 

The next errors assigned are sustaining the de- 
murrers to the fourth and fifth paragraphs of the 
complaint. The fourth paragraph is substan- 
tially the same as the first, except in the allega- 
tions of the negligence of the defendant, which 
are as follows: ‘‘Plaiutiff was met at said place 
in said highway aud public road by said defend- 
ant who was then and there seated upon and rid- 
ing a large bicycle, whose wheel was sixty inches 
indiameter, which said bicycle, with a rider 
seated upon it, as was well known to said defend- 
ant, was an unusual vehicle with which to travel 
upon such highway, and, as he well knew, was a 
frightful object for ordinary horses to meet, and 
was well calculated to and did frighten horses 
unaccustomed to meeting such vehicles witha 
rider mounted thereon; and well knowing these 
things, said defendant rode such bicycle at a very 
rapid rate of speed, to-wit, at the rate of fifteen 
miles per hour, towards and into the faces of 
said horses, along and upon the middle “of said 
highway, coming towards said horses until he ap- 
proached to within twenty-five feet of the faces 
of said horses, which said act of riding said bi- 
cycle at such rapid rate of speed and on and upon 
the center of said highway until he approached 
within said twenty-five feet of the faces of said 
horses, knowing as he well did, the effect of the 
same upon horses being driven on such highway, 
was negligent and careless, and by such act of so 
negligently and carelessly riding said bicycle so 
up in front of and in the faces of said horses, said 
horses then and there and thereby became and 
were greatly frightened, and became and were 
wholly unmanageable,’’ and in their fright ran 
away,etc. The fifth paragraph only differs from 
the fourth in that it alleges that when the horses 
became frightened they jumped back, and one of 
the straps fastened to the end of the buggy-pole 
broke, and defendant dismounted and seized the 
bridle rein of one of the horses, and undertook to 
hold said horse until the driver could alight and 
hold the other horse, and the the driver jumped 


from the carriage, and, before he could get to | upon the highway by improved methods of travel, 





and seize and hold the other horse, the defend- 
ant carelessly and negligently released his holt 
upon the horse so held by him, and the horses ran 
away and injured the plaintiff. It is manifest 
that the defendant is not liable under this para- 
graph of the complaint, unless he is liable for 
causing the original fright of the horses, ete. 
The liability of the defendant sought to be 
charged in this paragraph, as in the other is caus- 
ing the horses to become frightened. The injury 
is the primary result of the fright of the horses. 
In determining the sufficiency of these para- 
graphs of complaint, itis proper to consider the 
rights of the parties. The acts of negligence 
charged in each of these paragraphs of complaint 
is the riding of the bicycle upon and along the 
center of the highway, at the rate of 15 miles per 
hour, up to and within 25 feet of the faces of the 
horses. In the case of Mercer y. Corbin, 117 Ind. 
450, 20 N. E. Rep. 132, it is held that a bicycle is 
a vehicle, and entitled to the rights of the road, 
and had no lawful right to the use of the side- 
walks. In the case of State v. Collins, 17 Atl. 
Rep. 131, (decided by the Supreme Court of 
Rhode Island,) the court says: ‘*The question 
raised by the exceptions is whether a bicycle isa 
carriage or vehicle, within the meaning of Pub. 
St. R. I. ch. 66, § 1, which enacts that ‘every person 
traveling with any carriage or other vehicle who 
shall meet any other person so traveling on any 
highway or bridge, shall seasonably drive his 
carrage or vehicle to the right of the center of the 
traveled part of the road, so as to enable such 
person to pass with his carriage or vehicle with- 
out interference or interuption.” We are of the 
opini on that it is a carriage or vehicle which car- 
ries a person mounted upon it, and which is pro- 
pelled and driven by him. The word ‘vehicle’ is 
certainly broad enough to include any machine 
which is used and driven on the traveled part of 
the highway for the purpose of conveyance upon 
the highway. The purpose of the section is to 
prevent accident or collision, and such accident or 
collision may happen from a bicycle and other 
carriage meeting, unless the rule laid down in the 
section is observed.’’ In the case of Taylor vy. 
Goodwin, 27 Wkly. Rep. 489, L. R. 4 Q. B. Div. 
228, a bicycle was held to be acarriage. Al- 
though but few courts have passed upon and de- 
fined the rights of persons riding upon and pro- 
pelling or driving bicycles, yet such have unan-~ 
imously placed them upon an equality and gov- 
erned by the same rule as persons riding or driv- 
ing any other vehicle or carriage; and we think 
this a proper rule to adopt. Although the use of 
the bicycle for the purpose of locomotion and 
travel is quite modern, yet it is a vehicle of great 
convenience, and its use is becoming quite com- 
mon. While traveling upon the highways by 
means of horses has been in vogue much longer, 
and is more universal at present than by means 
of bicycles, yet persons traveling by means of 
horses have no superior rights to those traveling 
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which are adopted and consistent with the proper 
use of the highway. 

In the case of Railway Co, v. Farver, 111 Ind. 
195,12 N. E. Rep. 296, speaking of the use ofa 
portable engine, the court say: ‘It would not 
do to say that the operation of a portable engine, 
near a public highway, neccessarily resulted in 
creating a nuisance, when it is according to daily 
experience, during certain seasons of the year, to 
see steam threshing-machines in operation on 
every hand, and often necessarily close to pub- 
lic highways. Road-engines propelled by steam, 
and portable engines operated by steam, have be- 
come familiar in every agricultural community. 
To declare their use near or their passage over 
a public highway constituted a nuisance would 
be practically to prohibit their use in the manner 
in which they are customarily employed, and 
moved from place to place It must be supposed 
that horses of ordinary gentleness have become 
so familiar with these objects as to be safe when 
under careful guidance.’ The same may be said 
of the bicycle. To declare their use upon the 
public highway a nuisance would prohibit their 
use inthe mannerin which they are intended; 
and that it must be supposed that horses of ordi- 
nary gentleness have become so familiar with 
them as not to sc re at and as to be safe when un- 
der careful guidance. 

In the case of Macomber vy. Nichols, 34 Mich. 
212, the court say: “Injury alone will never 
support an action on the case. There must bea 
concurrence of injury and wrong. Ifa man does 
an act that is not unlawful in itself, he cannot be 
held responsible for any resulting injury unless it 
be at a time or in a manner o1 under circumstan- 
ces which render him chargeable with a want of 
proper regard for the rights of others. In sucha 
case, the negligence imputable to him constitutes 
the wrong and he is accountable to persons in- 
jured, not because damage has resulted from his 
doing the act, but because its being done negli- 
gently or without due care has resulted in injury. 
If the act was not wrongful in itself, the wrong 
must neccessarily be sought for in the time or 
manner or circumstances under which it was per- 
formed, and injury does not prove the wrong but 
only makes out the case for redress after the 
wrong is established.”’ In this case the acts com- 
plained of in each paragraph of the cemplaint are 
the riding of the bicycle in the center of the high- 
way at the rate of 15 miles per hour, to and with- 
in 25 feet of the faces of the plaintiff’s horses. It 
is these acts which are charged as negligent and 
as a wrong, but, as we have held, they are not un- 
lawful acts and are not a wrong; hence they con- 
stitute no cause of action, To make a person li- 
able for the doing of such acts, they must be 
charged to have been done at a time or in a man- 
ner or under circumstances which render him 
chargeable with a want of proper regard for the 
rights of others, which is not done in either para- 
graph of the complaint. While the use of the 
locomotive is of infintely more benefit than the 








bicycle in affording means of travel, or the dan- 
ger arising from its use is also infinitely greater, 
yet the horse, the locomotive, and the bicycle are 
all used as affording means of travel, and more 
or less danger at‘aches toeach. In discussing the 
liability of horses to become frightened at the lo- 
comotive, the learned judge Cooley, in delivering 
the opinion of Macomber vy. Nichols, supra, says: 
‘*Horses may be, and often are, frightened by lo- 
comotives in both town and country; but it would 
be as reasonable to treat the horse as a public nui- 
sance from his tendeney to shy and be frightened 
by unaccustomed objects, as to regard the lo- 
comotive as a public nuisance from its tendency 
to frighten the horse. The use of the one may 
impose upon the manager of the other the obliga- 
tion of additional care and vigilance beyond what 
would otherwise be essential.’’ Further on in 
the opinion he says: ‘If one in making use of 
his own means of locomotion is injured by the 
act or omission of the other, the question is not 
one of superior privilege, but it is a question 
whether, under all the circumstances, there is 
negligence imputable to some one, and, if so, 
who should be accountable for it?”’ 

The complain! in this case proceeds, and it can 
only be held good, on the theory that the plaint- 
iff, riding in her carriage, had rights superior to 
the defendant, who was riding upon his bicycle, 
and such is not the law. They met upon the 
highway, each possessing equal rights to the use 
of it for1iding and driving of their respective 
vehicles, The fourth and fifth paragraphs of the 
complaint were each insufficient, and the court 
properly sustained the demurrer thereto. There 
is no error in the ruling of the court. Judgment 
affirmed, with costs. 


NOTE. — Questions as to the legal and proper 
use of a bicycle upon a public highway and 
the liability for damages in their improper use 
are becoming more numerous. The first ques- 
tion that seems to have arisen in connection with 
the law on the subject was, whether a bicycle is a car- 
riage, within the meaning of acts or ordinances pre- 
scribing rigbts and liabilities for such. This question 
arose for the first time in England in Taylor v. Good- 
win. The Furious Driving act! of that country en- 
acted that “if any person riding any horse or driving 
any sort of carriage shall ride or drive the same 
furiously so as to endanger the life or limb of any 
passenger, every person so offending in any of the 
eases aforesaid and being convicted of any such of- 
fense shall forfeit, etc.’’ As this statute was passed in 
1836, its application to bicycles could not by any pos- 
sibility have been in the contemplation of the legisla- 
ture. The bicycle came, however, andin the course 
of time an unwary foot passenger was knocked down 
by one Goodwin. It was contended in his defense 
that the enactment only applied to horses or vehicles 
drawn by horses and not to machines of an automatic 
character. But the conviction was sustained by 
Mellor and Lush, JJ., holding that a bicycles is a 
“carriage,” as it has a seat for the driver and carries 
him, and thatit was “driven” by him, for he pro- 
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pelled and directed it.2 In Williams v. Ellis, how- 
ever, a turnpike act imposed a toll of 6d for every 
horse, etc., drawing any coach, chariot, berlin, landau, 
phiton, ete.,and a toll of5s for every carriage of 
whatever description which should be drawn or im- 
pelled by steam or other agency than that of horses 
or beasts. It was held that a bicycle was not liable to 
toll under that act. But this conclusion was reached 
partly upon the ground that “carriage” in the second 
clause must be ejusdem generis with “carriage” in the 
first. In New Yorkin one of the lower courts the 
question arose in a case, the report of which cannot 
be found, whether an act providing that the license fee 
of hackney coaches and carriages should not be less 
than five dollars, applied to cabs which were unknown 
atthe time the act was passed. The English case 
seems to cover the point. In 1887, the legislature of 
New York passed an act declaring “bicycles, tricycles 
and all other vehicles propelled by manumotive 
power” to be carriages and giving to drivers of same 
upon public highways the same rights and privileges 
in the case of persons using carriages. But this act 
provided that regulations may be passed and enforced 
to determine the rate of speed with which such 
vehicles may be propelled andthe use of such vehicles 
on footpaths or sidewalks.4 Wherever the question 
has arisen in this country it has been held thata 
bicycle is a carriage or vehicle, within the meaning of 
the law.5 Webster defines a bicycle as a “two- 
wheeled velocipede” and a velocipede is defined to be 
a“‘light carriage.’? Substantially the same thing is 
stated in the encyclopedia.6 Under these definitions 
it must be regarded as a sort ofa vehicle. From this 
conclusion two propositions seem logical and bound 
to follow: 1. That bicycles have no legal right upon 
the sidewalks and a bicycle rider who,in driving his 
vehicle on the sidewalk, injures a foot-passenger, is 
liable in damages therefor. This doctrine was laid 
down in Mercer vy. Corbin,’ and may be accepted as the 
probable conclusion of all the courts. 2. That as the 
principal case here practically holds, inthe absence 
of any legislative enactment forbidding it, riders of 
bicycles have the same right upon highways as those 
using any other vehicle, and the validity of any 
municipal ordinance prohibiting the use of the bicycle 
in those parts of the public streets where carriages 
may go would be very doubtful. Buta recent North 
Carolina case holds that the legislature has complete 
power to regulate the highways in the State, and may 
prescribe what vehicles may be used on them, with a 
view to the safety of passengers over them, and sus- 
tains an ordinance prohibiting bicycles upon certain 
streets.? LYNE S. METCALFE, JR. 


2L. R. 4 Q. B. Div, 228. 

85 Q. B. Div. 175. 

4 Laws 1887, ch. 705, p. 909, § 1. 

5 State v. Collins, 17 Atl. Rep. 131. 

62 Am. & Eng. Encyclop. Law, 191. 

720 N. E. Rep. 132; s. C., 28 Cent. L. J. 355. 
8 Cook on Highways. 

9 State v. Yopp, 97 N. C. 478. 





ADDRESS OF HON. JAMES 0. BROADHEAD, 
CHAIRMAN OF THE PRESIDENTIAL COM- 
MITTEE OF THE NATIONAL CONVENTION 
OF COMMERCIAL BODIES. 








Mr. PRESIDENT: We, as the presidential committee, 
have been intrusted with the pleasant duty of laying 
before you the labors of two national conventions of 





the representatives of commercial bodies, organized 
to formulate and secure the enactment by congress of 
an equitable, uniform bankrupt law, and to respect- 
fully petition you to recommend to congress in your 
forthcoming message, the enactment of such a law in 
the form adopted. We have come to-day from all 
parts of the United States to perform that duty. 

The wisdom of the fathers of the republic in vesting 
the congress of the United States with the power to 
establish a “‘uniform system of bankruptcy throughout 
the United States” was never more manifest than it is 
at the present day. The commercial relations exist- 
ing between the several States are more extended and 
more intimate than they ever were before; the facili- 
ties of transportation have served to multiply the 
products of agriculture and manufactures and increase 
the demand for the necessaries and luxuries of life, 
and the commercial activity of our people has there- 
fore found a wider field for its exercise. 

The most important effect of an equitable and per- 
manent system of bankruptcy is to establish upon a 
firm basis the commercial interests of the country, to 
assure to those who deal in the products and manu- 
factures of the various sections of our widely extended 
territory, as well as the producers and manufacturers 
themselves, that in dealing with their customers, they 
will all be treated alike, that no local influence or local 
legislation will enable a debtor in failing circumstances 
to abuse the confidence which has been given him bya 
distant creditor, but that one law will govern all. 

This assurance will extend and strenghthen com- 
merce, and afford, as I believe, the best safeguard 
against monetary crises such as have occurred from 
time to to time, and from which all suffer in a greater 
or less degree. 

Heretofore it has only been when one of those mone- 
tary revulsions came, and fora time paralyzed the 
trade and commerce of the country, that our national 
legislators were driven to the enactment of temporary 
bankrupt laws, and the result has been hasty and im- 
provident legislation. 

Now that our country is blessed with a prosperity 
unsurpassed in its previous history is the time in our 
judgment for calm, deliberate and wise legislation on 
that subject. 

The representatives of commercial bodies from va- 
rious parts of the United States have held four national 
conventions, two at Washington in 1881 and 1884, re- 
spectively, and one at St Louis and one at Minneapo- 
lis in 1889. These conventions have had the subject 
of bankruptcy alone under consideration. Asa re- 
sult there has been adopted and recommended for en- 
actment,a measure named the The Torrey Bankrupt 
Bill. 

We submit a printed copy of this bill, in the belief 
that upon an examination of its provisions you will 
find that it meets many of the objections which have 
been made to former acts, and that under it bankrupt 
proceedings will be less expensive and more expedi- 
tious, and that better safeguards are provided against 
mismanagement and fraud on the part of the officers 
who are charged with the settlement of bankrupt es- 
tates than under preceding similar laws. 

Its provisions are briefly summarized as follows: 
Original jurisdiction in bankruptcy matters is confer- 
red upon United States district courts in the States 
and territories and the Supreme Court of the District 
of Columbia. 

The referees whv take the place of the register un- 
der the former law, are limited in number, in this, 
that there can not be more than one for each congres- 
sional district within the territory of the bankrupt 
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court. Their territorial jurisdiction is fixed and may 
be ehanged from time to time by the tribunal which 
appoints them, and the number of referees is limited 
to those before whom there is pending at least fifty 
bankruptcy cases. The court may order the transfer 
of cases from one referee to another. The compensa- 
tion of the referee is to be fixed by the judge, but is 
not to exceed the sum of $1,000.00 per annum and $10 
for each case concluded before him, and actual and 
necessary expenses, all of which isto be paid out of 
the national treasury. Referees are not paid the $10 
fee due from the governmentin each case until it is 
concluded and the papers are returned into the clerk’s 
office. 

The referees will hold the first and subsequent 
meetings of creditors and will dispose of such matters 
in controversy as may arise at such places within their 
respective districts as will best serve the convenience 
of parties interested. 

Trustees take the place of assignees, under the old 
law; they are nominated by the creditors at their first 
meeting. 

The United States district attorney shall, if ordered 
by the court upon petition of creditors, attend the 
first meeting of creditors and examine the bankrupt, 
and when at any time there appears to be probable 
cause to believe a bankrupt guilty of an offense pun- 
ishable by the bankrupt act, bring the matter to 
the attention of the grand jury and prosecute the case 
in the same manner as other criminal cases. He may 
also be ordered by the court to be present at every 
hearing for the discharge of a bankrupt and oppose 
the discharge, unless he is satisfied that thereis no suf- 
ficient reason to oppose the discharge. He is also re- 
quired to report to the court any failure on the part 
of the trustee or referee to discharge their respective 
duties. The government isto pay his expenses and 
fees. 

The trustees, under the direction of the court, may 
submit matte:s in controversy to arbitration, and the 
finding of the arbitrators will have the same force and 
effect as reports and findings of masters in chancery. 
In this respect it differs fromthe former law, both as 
to the mode of appointing arbitrators, their number, 
and the effect of their award. Matters in controversy 
may also be compromised or litigated. The trustees 
receive a fixed compensation, not to exceed a certain 
percentum upon the amount of money paid out in 
distribution to creditors. Trustees are not paid com- 
missions, except upon dividends paid to creditors. 

Litigation may be conducted in such State courts as 
will be most convenient to the parties interested. 

Dividends to creditors may be declared at any time 
by order of the judge of the bankrupt court, and the 
referee is required to declare a dividend within thirty 
days after a claim is allowed, if the cashin hand in 
excess of the amount necessary to pay preferred 
debts, and in excess of claims which will probably be 
allowed, equals five per centum or more. 

The petition of a bankrupt fora discharge must be 
filed after twoand within six months after the adju- 
dication of bankruptcy unless it appear that he was un- 
avoidably prevented from filing his petition for dis- 
charge within the six months, and then he may be 
permitted to file it within twelve mouths. Discharges 
will not be granted unless the applicants are honest 
men and bave conducted their business according to 
reputable busines methods. A discharge may be set 
aside within two years after being granted if it shall 
transpire that the same was fraudulently obtained. 

Tn cases of involuntary bankruptcy the proceedings 
may be instituted by three or more creditors whose de- 





mands equal or exceed $500, and where the number of 
creditors is more than twelve. If the number is less 
than twelve, one or more creditors whose demands 
equal or exceed $500, may commence proceedings. 
The proceedings against the bankrupt must be insti- 
tuted within six months after the commission of the 
act of bankruptcy in cases of involuntary bankruptcy. 
The acts of bankruptcy are more numerous and ex- 
plicit than under any preceding act. 

Any person owing debts to the amount of $500 may 
become a voluntry bankrupt, upon the surrender of 
all his assets for the benefit of his creditors. 

A compromise may be offered by a bankrupt after 
he has filed his schedule of assets and list of creditors 
and been publicly examined as to the causes for his 
failure, the amount and whereabouts of his assets and 
his dealings with his creditors and others. Ifan offer 
of compromise is for fifty per centum or more, and is 
concurred in, in writing, by a majority of the creditors 
and the amount to be paid or securities to be given 
have been deposited, subject to the order of the court, 
all of the creditors will then be notified and at a time 
fixed by the court the question of the confirmation of 
the composition will be considered. A compromise 
may be set aside within six months after being con- 
firmed if it shall transpire that the same was fraudu- 
lently obtained. 

The criminal provisions of the bill are most string- 
ent. The bankrupt may be imprisoned, with or with- 
out hard labor, for a period not to exceed three years, 
for fraudulent acts perpetrated before or after being 
adjudged as such, or forthe destruction of evidence, 
or the wrongful removal of property. Bankruptcy 
officers may be punished by imprisonment for a 
period of not more than two years, or by a fine of not 
more than $5,000 for embezzlement or fraudulent 
appropriations of the estate. It is confidently antici- 
pated that this provision will have a salutary pre- 
ventive effect, and will stop, toa great degree, many 
fraudulent practices that are now openly perpetrated. 

The costs of administration under this bill are more 
economical than it has heretofore been thought pos- 
sible to make them. The clerk ofthe bankruptcy 
court is to receive a filing fee, at the institution of 
every case, of $10, and not toreceive any further 
fees. Estates which pay dividends in excess of 
$5,000 will pay to the government one per centum 
on the total amount. One-half of one per centum will 
be paid by all estates in which a composition is con- 
firmed. 

In its general scope the bill interferes but slightly 
with the laws of the several States, aside from those 
upon the subject ofinsolvency. Its machinery is com- 
prehensive and yet simple. The safeguards with 
which it surrounds an estate are ample to prevent it 
from being lost or improperly appropriated. The 
provisions are most complete for a speedy distribution 
of the assets to the creditors. Expensive and tedious 
delays are most carefully guarded against, and on the 
whole, it seems calculated asa proper substitute for 
the many incongruous and inefficient State insolvency 
laws, and promises to meet with the approval of the 
unfortunate debtor as well as the unfortunate cred- 
itor, and to prove a material aid in sustaining and 
fostering the commercial interests of the country. 

These provisions of the bill submitted to you are 
referred to for the purpose of showing that the pro- 
cess of winding up the estate of a bankrupt is better 
guarded, more expeditious and less expensive to the 
parties concerned, than it has been under any former 
law. We believe that this bill is just to the debtor 
and the creditor, that if adopted it will give a renewed 
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stimulus to the trade and commerce of the country, 
that it will inspire confidence and extend credit where 
it is most needed, and that it will establish business 
of ali kinds throughout the whole country upon a 
more enduring basis. 

We therefore, most earnestly petition you, in the 
name of the commercial interests of the country to 
recommend to congress the enactment of a uniform, 
equitable bankrupt law in the form here presented. 








JETSAM AND FLOTSAM. 





DisGuise*s — A correspondent recently sent us a 
query, which appeared in our columns, asking “where 
is the authority that justifies an officer in arresting a 
woman disguised as a manor a man disguised as a 
woman?” The same query appeared in the columns 
of another law journal, the answer to which was: “We 
have often mentally made this query. We do not 
know of any such authority. It may be there is some 
old common law foolishness about ‘“masquerading”’ 
that covers the case, or it may be that some local stat- 
utes are in point, prohibiting disguises. Dr. Mary 
Walker probably could enlighten our inquirer. So 
far as we know, any person has the right, in the ab- 
sence of statute, to assume the gai ments of ‘the oppo- 
site sex. The Chevalier D’Eeon did it for many years.” 
—Ed. Alb. L. J. 

The learned editor of the New York Register, hunts 
the books for an answer and produces the following, 
bearing on the New York law: 

‘“‘The act of 1845, embodied in the third edition of 
the revised statutes (1 R. S. 632), in connection with 
the old definition of disorderly persons, forbade dis- 
guises; and we believe many have regarded that as 
authority in this State for the arrest of persons of one 
sex masquerading in garments of the other. That act 
doubtless was passed in consequence of the Morgan 
anti-masonic excitement; and itis entitled as an act 
‘to prevent persons appearing disguised and armed.’ 

The Penal Code forbids unlawful assembly, and by 
a separate section forbids assemblies ‘in public houses 
or other places’ of three or more persons ‘disguised 
by having their faces painted, discolored, covered or 
concealed’ (sec. 451, 452). And the act of 1845 was 
repealed by L. 1886 (p. 835, ch. 593.) It is curious that 
neither Bishop nor Wharton seem to touch upon the 
subject. If there is now no positive prohibition on 
such disguises it may be because of the difficulty of 
drawing a line atthe present day between allowable 
dramatic guise and such as provokes offenses against 
public decency. It may perhaps be that masquerad- 
ing which in times past was found notcompatible with 
proper police regulations, is becoming permissible in 
a time of greater freedom and greater respect for out- 
ward propriety. A good deal of what is often now 
regarded as ‘common law foolishness’ was very use- 
ful in its time and place.” 

If the question is not yet sufficiently answered, we 
undertake to say that we can find nothing in the laws 
of Indiana, unless there be something in the ordi- 
nances of Indianapolis of which city we understand 
our inquirer is a citizen, that will make it illegal for 
him to assume the guise of a woman, but we would 
mildly suggest to him the advisability of adopting the 
Jenness Miller style of costume, which has the advan- 
tage of being a disguise, but yet a very thin one, and 
therefore liable to escape the eye of the authorities. 

THE LAWYER AND THE PaRSON.—There is a good 
story told about the late Charles O’Conor, the cele- 





brated lawyer, which I never have seen in print, and 
I think it will bear retelling. O’Conor, although not 
much given to the practice of religion in his palmy 
days, was nevertheless a firm believer in Roman 
Catholic doctrines, more especially in that church’s 
definition of purgatory. While he was on a journey 
tothe West several years before the advent of Pull- 
man and Wagner cars on our railroads, it was his lot 
to occupy a seat beside a fanatic itinerant preacher 
who annoyed the passengers witha continued tirade 
against the different Christian creeds except that of 
the Baptists, of which persuasion he announced him- 
self a shining light. He was particularly hard against 
the “‘Papists,” as he called the Roman Catholics, and 
ridiculed their doctrine of a purgatory for departed 
souls. Several gentlemen in the car who knew O’Conor, 
and were thoroughly acquainted with the great 
lawyers religious belief and acrid temperament as well, 
were astonished at his continued silence in the face of 
the minister’s harangue. They had not long to wait, 
however. O’Connor had listened, without seeming to 
care, to every word which had been uttered against 
the doctrine of his church, until patience ceasing to 
be a virtue, he turned tothe reverend gentleman and 
asked quietly in the thin, squeaky voice for which he 
was so noted, ‘‘My dear sir, am Ito understand that 
you do not believe in purgatory?” “No, sir,” replied 
the minister, “I do not, sir—I do not, sir. It isab- 
surd, sir; and I say again to you, I donot.” ‘Then, 
sir,” said O’Conor, raising his voice toa high key so 
that it could be heard tothe furthermost ends of the 
of the car, “you may go toh—l.” The passengers 
heard no more tirades from the alleged reverend gen- 
tleman, who at once change his seat, and shortly 
afterwards left the train at a way station this side of 
Cincinnati. 


A JURY AT A PRAYER MEETING.—A somewhat pe- 
culiar set of circumstaances led to an application for a 
new trial in Shaw v. State. The facts are given in the 
following extract from the judgment of the Supreme 
Court of Georgia. These affidavits show, in substance, 
that pending the trial and after the argument to the 
jury had begun, night came on, and the court took a 
recess until the following morning, and instructed the 
bailiff who had charge of the jury, and the jury them- 
selves, not to allow any one to speak to them, or to 
speak in their presence about the cause, nor to discuss 
it among themselves until the argument in the case 
was concluded; that durirg that night the bailiff took 
the jury from the jury-room (where he was ordered 
to keep them) to a church where a prayer-meeting 
was being held, conducted by the pastor, who was the 
active prosecutor in the case; that upon their arrival 
at the church, the prosecutor, Mr. Hooten, politely 
assigned the jury to seats in the church, separate and 
apart from the congregation, and that he addressed 
the jury. The affidavits further show that upon the 
termination of the exercises the jury left the church 
and mixed with the crowd, some of the congregation 
going out before and some afterthe jury. The State 
introduced a number of affidavits to show that while 
the jury attended the meeting at the chufch, they 
were given seats wholly apart from the congregation, 
and that no reference was at any time made to “any 
law case whatever;” that they left the church ina 
body in charge of the bailiff, without mixing with the 
crowd, and without any person having any opportu- 
nity to have a conversation with them, either while 
they were at the church or when they were leaving it; 
and that the prayer to which reference is made on the 
seventh ground of the motion made no further refer- 
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ence tothe court andjury in said case than to ask 
**that the blessings of God might rest upon our gov- 
ernment, with its officers, and that God would bless 
the officers of the court thenin session, that they 
might be guided aright in the discharge of their 
duties.”” The bailiff, who was in charge of the jury 
made an affidavit that during the trial no one spoke 
of the case in the presence of the jury, and that noth- 
ing was said about the prisoner in their presence; that 
he was careful to guard them, and not thinking that 
it was improper, had gone with them tothe prayer- 
meeting; that on their way to and from church they 
did not separate, nor was anything said to them, or 
any of them, in their presence, about the case; and 
that at the church they were seated apart from the 
congregation, and that the usual services were held, 
and nothing was said about the case. The jurors also 
made affidavits, in which they say that they attended 
the prayer-meeting in a body and did not disperse or 
separate; that they were provided with seats together, 
apart from the rest of the congregation; that the serv- 
ices were such as are usual at prayer-meetings, and 
that nothing was said by any one in reference to the 
ease. The conviction was reversed and a new trial 
was granted. 
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LAWYERS’ REPORTS, ANNOTATED. Book III. All 
current cases of General Value and Importance 
decided in The United States, State and Territo- 
rial Courts, with full Annotation, by Robert Desty, 
Editor. Edmond H. Smith, Reporter, Burdett 
A Rich, Editor in chief of the United States and 
General Digests, and the Several Reports and 
Judges of each court, Assistants in Selection. 
(2L. R. A.) Rochester, N. Y.: The Lawyers’ Co- 
Operative Publishing Co. 1889. 

We have, so far, had little to say on the subject of 
these reports, though they have been before the pro- 
fession for some time. Our tardiness in venturing an 
opinion may be ascribed to the desire on our part be- 
fore pronouncing any judgment, to put ourselves into 
the position of judges and have all the facts before us. 
After some study and considerable practical use of 
these volumes we unhesitatingly enter up a judgment 
in their favor. To begin with, we are every day be- 
coming stronger in our adherence to the idea of se- 
lected cases. The number of opinions filed each year 
in this country is increasing so rapidly and becoming 
so enormous that it is getting to be well nigh impossi- 
ble forthe practitioner to keep up with them. All 
that he can expect to dois to get the cream—and thls 
is really all that he needs, for the majority of opinions 
rendered are simply the reiteration of threadbare 
principles. Therefore the reports that bring to the 
practitioner the best selection of cases and omit none 
that are of novel interest, are the reports that are of 
the greatest value. We have found that the selection 
of cases in this series of reports is made by a master 
hand and is judicious, omitting none of particular in- 
terest and embracing few that could properly be left 
out. Besides this, it is almost unnecessary to say that 
the annotations of Mr. Robert Desty are of the most 
accurate and valuable character and give the series a 
value, beyond that of mere reports — rather that of 
report and text-book combined. The volumes are in 
readable shape the matter appearing in double col- 
ums and being very clearly printed. We can con- 
scientiously and heartily recommend the series to the 
profession. 





WEEKLY DIGEST 


Of ALL the Current Opinions of ALL the State 
and Territorial Courts of Last Resort, and of the 
Supreme, Circuit and District Courts of the 
United States, except those that are Published 
im Fall or Commented upon in our Notes of 
Recent Decisions. 
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1. ACKNOWLEDGMENT—lllegitimate Child.—The legal 
a:knowledgment of an illegitimate child in accordance 
with art, 203, and the legitimation of a natural child in 
accordance with art. 200, Rev. Civil Code, can be made 
in one act, executed before a notary public, in presence 
of two wit 8.—S ionof Liula, La., 6 South Rep. 
553. 

2. APPEAL— Waiver. — Under McClain’s Code Iowa, 
1888, § 2385, providing that plaintiff, “if successful,” shall 
be entitled to an attorney’s fee, the allowance of an at- 
torney’s fee is to plaintiff individually, and the accept- 
ance thereof by his attorney is a waiver of his right of 
appeal.—Root v. Heil, lowa, 43 N. W. Rep. 278. 

3. ASSIGNMENT.—By the assignment ofa contract in 
writing at its face value, the assignor impliedly war- 
rants that the makeris liable, unless the contrary 
clearly appears —Daskam v. Uliman, Wis., 43 N. W. Rep. 
321. 

4. ASSIGNMENT FOR BENFIT OF CREDITORS,—A cred- 
itor, by filing his claim and asking for its allowance, ac- 
cording to the provisions of the law relating to general 
assignments, recognizes the assignment, and, having 
failed to file his claim within the time prescribed, is 
not entitled to share in the proceeds of the property, 
where the fund is not sufficient to satisfy the claims 
which were filed in time.—Loomis v. Griffin, Iowa, 43 N. 
W. Rep. 296. 

5. ATTACHMENT—Levy.—An attachment of the pledg- 
eor’s interest in notes pledged is sufficiently levied by 
serving a copy of the attachment, and a notice showing 
the property attached, on the pledgee; such interest 
not being a note, etc., capable of manual delivery, 
within Code Civil Proc. N. Y. § 649, subd. 2, but is within 
subdivision 3, providing that certain property may be 
attached by serving a cOpy of the warrant, etc,, on the 
person holding the same.— Warner v. Feurth Nat. Bank, 
N. Y., 22 N. E. Rep. 172. 

6. ATTACHMENT—Pleading.—An order vacating an at- 
tachment, at the instance of a subsequeut attaching 
creditor or lienor, is appealable from the general term 
of the supreme court, as such case involves the ques- 
tion of a strict legal right, and not of discretion.—Aae- 
bler v. Bernharth, N. Y., 22 N. EK. Rep. 167. 

7. ATTORNEY’S LIENS.— After an attorney had pro- 
cured a judgment against a railroad company, all its 
property and franchises were sold to satisfy various 
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liens. The client and others became purchasers, the 
company was reorganized, and stock was issued to the 
purchasers, in payment of their claims. Liens prior to 
the judgment procured by the attorney absorbed all the 
purchase price. Held, that the attorney had no lien, by 
virtue of the judgment, on the stock which was issued 
to his client.—Morton v. Hallam, Ky., 12 8. W. Rep. 187. 

8. CARRIERS.—In Code N. C. § 1964, prescribing a fine 
for the refusal of a railroad to receive goods for trans- 
portation at any regular station, the words ‘‘regular 
statlon” denote a place where the railroad transacts 
regular and orderly business with suitable buildings 
and appliances, and with agents to give bills of lading 
and receipts to shippers tendering or receiving freight 
at all appropriate times —Land v. Wilmington ¢ W. R. 
Co., N.C.,10 8. E. Rep. 80. 

9. CARRIERS—Discrimination.—Under Const. Colo. art. 
15, § 6, forbidding “‘undue or unreasonable discrimina- 
tion” by railroad companies in freight charges, a con- 
tract by a railroad company to carry freight for plaint- 
iff at a special rate, less than its published schedule, is 
not void as being an unjust discriminatiion and against 
public policy, in the absence of evidence that such 
special rate is an exclusive privilege.—Bayles v. Kansas 
Pac. Ry. Co., Colo., 22 Pac. Rep. 341. 

10. CORPORATIONS.—Failure of a foreign corporation 
to comply with Comp. St. Mont. providing that all for- 
eign corporations, before doing any business within 
the territory, shall file with the secretary thereof, and 
the recorder of the county wherein they intend to 
transact business, a copy of their charter, does not pre- 
clude it from suing to recover taxes paid under protest, 
and alleged to have been illegal, as such action is not 
based upon any act or contract of plaintiff in the con- 
duct of its business.—Powder River Cattle Co. v. Custer 
County, Mont., 22 Pac. Rep. 383. 

11. CORPORATIONS — Stockholders. —If property re- 
ceived from an organizer of a corporation for shares of 
stock is grossly unegqnal in value to the par value of the 
shares the shareholder or his subsequent transferree 
with notice may be compelled to make up the differ- 
ence in value.—Boulton Carbon Co. v. Mills, Iowa, 43 N. 
W. Rep. 290. 

12. CONSTITUTIONAL LAw—Ex Post Facto.—After an ac- 
tion to abate a nuisance of selling liquors had been 
commenced, a statute was enacted authorizing the tax- 
ing of an attorney’s fee against defendant. Held, that 
to apply this statute in an action does not infringe the 
constitutional prohibition as to ex post facto laws.—Far- 
ley v. Geisheker, lowa, 43 N. W. Rep. 279. 

13. CONTEMPT — Certiorarl.—Proceedings in cases of 
contempt can never be set aside and annulled ina pro- 
ceeding for certiorari, unless the court has no jurisdic. 
tion to make the order disobeyed.— State v. Monroe, La., 6 
South Rep. 539. 

14. CONTEMPT— Committment.—Held, that the order 
committed defendant for omission to perform an act 
not commanded in the injunction, and, as Code Civil 
Proc. Cal. authorizes imprisonment only for contempt 
which “‘consists in the ommission to perform an act 
which is yet in the power of the person to preform,” 
the court exceeded its jurisdiction.—Dewey v. Superior 
Court, Cal., 22 Pac. Rep. 333. 

15. CONTEMPT.—When a party is guilty of a contempt 
of a circuit court by using insulting language to the 
judge while holding court, he may be punished there- 
for without any rule being issued against, him, and in 
such case the judge may acton his own knowledge of 
what has been said, and absolutely refuse to hear any 
other evidence as to the language used by said party.— 
State v. Gibson, W. Va,, 10 8. E. Rep. 58. 

16. CONTEMPT—Jury.—Under How. 8t. Mich. c. 256, § 1, 
subd. 4,the court may on its own motion, punish as 
for acontempt an attempt to bribe a juror to bring 
about a disagreement of the jury, through no prejudice 
to either party result from such attempt.—Langdon v. 
Judges, Mich., 43 N. W. 310. 

17. CoNTRACT — Interpretation. —In a contract by a 





ferry-man to transport all the passengers presented for 
ferriage by a railway company, from its terminus toa 
certain town, in consideration of one fifth of the gross 
earnings of the railway on such passangers, the term 
“gross earnings” includes the entire sums received from 
passengers, including the amounts paid to a transfer 
company to which the railway has let contract of haul- 
ing its passengers from its terminus to the specified 
town, where the railway sells the tickets of the trans- 
fer company, and manages it as part of its system.— 
Dardanelle § R. Ry. Co. v. Shinn, Ark., 128. W. Rep. 188. 

18. CONTRACT—False Representaiion.—In an action to 
re8cind a contract on the ground of false representa- 
tions, no greater amount of evidence is required to es- 
tablish the facts than -is required to establish similar 
facts in any other kind of action.—Martin v. Hill, Minn., 
43 N. W. 337. 

19. CONTRACT.—Where an agreement between plaint- 
iff and defendantisa void under the statute of frauds, 
but it appears that plaintiff has done everything re- * 
quired of him thereunder, and that defendant has re- 
ceived all the benefits expected therefrom, plaintiff 
may recover what his services are actually worth, and 
their value is a question for the jury.—Cadman v. Markle, 
Mich., 48 N. W. Rep, 315. 

20. CRIMINAL Law—Homicide.—Whether a murder is 
in the first or in the second degree is for the jury to de- 
cide from the facts under careful instruction upon the 
law from the court.— Territory v. Johnson, Mont., 22 Pac. 
Rep. 346, 

21. CRIMINAL LAw—Fines.— Virginia coupons, which 
by law are receivable in payment of all debts, fines, 
dues, and demands of the State, must be received in 
payment of a fine imposed by acriminal court of the 
State.—Jn re Shanner, U. 8. C. C. Va., 39 Fed. Rep. 868. 

22. CRIMINAL LAW—Self-Defense.—A charge in regard 
to self-defense, which fails to state the rule that de- 
fendant has a right to view the situation as an ordi- 
narily prudent man, and act on the apparent, rather 
than the real, danger, is erroneous.—State v. Donahoe, 
Iowa, 43 N. W. Rep. 297. 

23. CRIMINAL Law— Prostitute. —A woman who sub- 
mits to indiscriminate sexual intercourse is a prosti- 
tute although she receives no compensation therefor.— 
State v. Clark, lowa, 43 N. W. Rep. 273. 

24, CRIMINAL PRACTICE.—In charging the law to the 
jury in a criminal trial, the judge will not be coerced 
to embody the law in the language or form suggested 
by counsel. If, in his own way and language, the judge 
gives the substance of the charge requested, he has 
done his duty to the state and to the accused, and his 
ruling will not be disturbed on appeal.—State v. Miller, 
La., 6 South Rep. 546. 

25. CRIMINAL PRACTICE—Indictment.—It is well set- 
tled that wherever there isa change in phraseology, 
and a word not in the statute is submitted in the indict- 
ment for one that is, and the word thus substituted is 
equivalent to the word used in the statute, or is of more 
extensive signification than it, and includes it, the in- 
dictment will be sufficient.— State v. Brown, La., 6 South 


“Rep. 541. 


26. CRIMINAL PRACTICE—Indictment. — An indictment 
under Rev. St. La. § 813, providing for punishing any 
one who by any false pretense “shall obtain from any 
person any money or any property, with intent to de- 
fraud him ofthe same,” which charges defendant with 
obtaining by false pretenses the property of another, 
“with intent to defraud,” is sufficient. — State v. Lewis, 
La., 6 South. Rep. 536. 

27. CRIMINAL PRACTICE—Jury.— That a member of the 
petit jury which tried the case had been a member of 
the grand jury which found the indictment, while good 
as a ground of challenge to the juror, cannot avail on a 
motion for a new trial.— State v. Smith, La., 6 South. Rep. 
546. 
28. CRIMINAL PRACTICE — Amendment. — During the 
progress of the trial of the accused for murder it is per- 
missible for the State’s counsel to so amend the indict- 
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ment as to alter the given name of the deceased, or his 

nitials, and conform it to the proven facts in the case, 
Tis was a matter of form, and not of the essence of the 
crime charged. — State v. Peterson, La., 6 South. Rep. 527. 

29. CRIMINAL PRACTICE — Prosecuting Attorney. — In- 
temperate remarks of the prosecuting attorney and 
reference to a former conviction, will not be held 
grounds for a reversal where the record does not show 
the circumstances under which the language was used, 
nor the context, and where it appears that the judge 
emphaticaliy charged the jury thatthey must base 
their verdict exclusively uvon the law and the evi 
dence.— People v. Greenwall, N. Y., 22 N. E. Rep. 180. 

30. DEATH BY WRONGFUL ACT.— In an action for the 
alleged negligent killing of plaintiff's wife, it is not nec 
essary for plaintiff to show that he suffered pecuniary 
loss thereby in order to entitle him to substantial dam 
ages. — Delaware, ete. R. Co. v. Jones, Penn., 18 Atl. Rep. 
330. 

31. DivorcE— Desertion. — Where a wife leaves her 
husband without any cruelty on his part, and volun- 
tarily stays away for ten years, for the reason that she 
desires to live after her own fashion, a divorce on the 
ground of desertion is properly awarded to the hus- 
band.— Rathbun v. Rathbun, Mich., 43 N. W. Rep. 307. 

32. DivorcE—Presumption. — A divorce will not be 
presumed where there is no evidence of conduct incon- 
sistent with the continuance of the marriage relation 
on the part of the wife, though the husband has de- 
serted her and married again. — Gilman v. Sheets, lowa, 
43 N. W. Rep. 299. 

33. DowER—Election. — The provisions under Code 
Miss. 1871, §§ 1286, 88,1788 and 1952, for renunciation by 
the widow apply only to cases where she isa co-heir, 
and where the testator devises only part of the 
estate to her, leaving at his death no children or de- 
scendants of children, a renunciation is not neccessary, 
as the widow is the sole heir to the estate — Wall v. 
Dickens, Miss., 6 South. Rep. 575. 

34. EJECTMENT—Evidence. — The surrender of certifi- 
cates of purchase of lands for the purpose of obtaining 
a patent therefor, as required by law (Pol. Code Cal. § 
8519), does not destroy their value as evidence of 
ownership, in ejectment. — Wright v. Roseberry, Cal., 22 
Pae. Rep. 336. 

35. ELECTIONS—County seats.—The refusal of an elec- 
tion board, composed exclusively of the partisians of 
one town,ina county-seat election, to permit repre- 
sentatives of the opposing town to be present in the 
polling-room during the reception of the vote is evi- 
dence of a corrupt and dishonest purpose inthe con- 
duct and result of the election. — State v. Fulton, Kan., 
22 Pac. Rep. 378. 

36. ELECTIONS—County-seats.—In an action involving 
the question of the result of a county-seat election, in 
which election gross frauds and irregularities occurred, 
but where it can be ascertained from the evidence that 
a particular place received a majority of all the votes 
actualiy cast, a majority of all the votes cast by legal 
voters, and a majority ofall the votes cast by honest 


voters, such place should be held to be the county seat.* 


—State v. Malo, Kan., 22 Pac. Rep. 349. 

37. ELECTION OF REMEDIES.—A mere attempt to claim 
aright or pursue a remedy to which a partys not en- 
titled, and without obtaining any legal satisfaction 
therefrom, will not deprive him of the benefit of a 
right or remedy which he originally had a right to 
claim or resort to. The doctrine of election between 
inconsistent rights or remedies has no application to 
such a case. — Inre Van Norman, Minn., 43 N. W. Rep. 
834. 
38. EMINENT DoMAIN — Damages. — In an action for 
damages for the condemnation of a right of way over 
plaintiff’s land, evidence of the value per acre of the 
land included within the right of way is admissible as 

howing an element of the damages. — Pingrey v. Chero- 
kee, etc. R. Co., lowa, 438 N. W. Rep. 285. 

39. EMINENT DoMAIN—Abandonment — Constitutional 





Law.—Code Iowa, provides that “in any case” when the 
construction of a railway has been commenced, and 
work on the same has ceased, and has not been in good 
faith resumed for a period of eight years, the land and 
title thereto shull revert to the owner of the tract from 
which it was taken: Held, that the statute applies to 
roads abandoned before its enactment. As the statute 
does not create the suspension, but simply prescribes 
its effect, it cannot be said to operate retroactively.— 
Skillman v. Chicago, etc. Ry. Co., lowa, 43 N. W. Rep. 275. 

40. EVIDENCE—C ity Ordinance. — Notwithstanding a 
city ordinance makes a certain map or plan a part of it, 
the former may be introduced in evidence separately, 
if the latter is specified as on file in the office of the 
chief of some department of the city government. — 
State v. Schmidt, La., 6 South. Rep. 530. 

41, EXECUTORS AND ADMINISTRATORS. — An order of 
the probate court authorizing an administrator, on his 
ex parte petition, to relinquish land belonging to the 
estate of his indictment to the vendor thereof, upon the 
latter’s surrender of the notes given forthe purchase 
money, does not operate to divert the title of the estate 
and vest it in the vendor, since itis not binding upon 
him.— Bender v. Bean, Ark., 128. W. Rep. 180. 

42. EXECUTOR — Bond. — A testamentary executor 
named in the will is not required to give bond, except 
on the demand of creditors or claimants, as provided 
by Rev. Civil Code, art. 1677. — Chretien v. Bienvenir, La., 
6 South. Rep. 553. 

43. FEDERAL CouRTS.— Complainants, as the assignees 
of a judgment obtained in the State court by a citizen 
of the same State as the defendant in the judgment, sue 
in equity proceeding, by way ofa creditor’s bill, to en- 
force said judgment against the insolvent debtor’s 
property: Held, that the assignor could not have sued 
in original proceedings in this court, and that his as- 
signees cannot do so, under the act of 1888. — Mississippi 
Milis v. Cohn, U. 8. OC. C. (La.), 39 Fed. Rep. 865. 

44, FRaups—Statute of.—Defendant administrator re- 
quested plaintiff to sigma “his paper” as surety, agreeing 
verbally to indemnify him therefor. Plaintiff there- 
upon signed a paper which he was warranted in pre- 
suming was the one to which the guaranty related, but 
which was also the bond of another administrator, for 
whose default plaintiff subsequently became liable: 
Held, that, though defendant’s promise of indemnity 
for such other administrator be deemed severable, it is 
not within the statute of frauds, requiring special 
promises to answer for the debt of another to be in 
writing.— Tighe v. Morrison, N. Y. 22 N. E. Rep. 165. 

45. FRAUDULENT CONNEYANCES. — In an action to set 
aside a conveyance on the ground of fraud, declara- 
tions by one defendant showing fraud on his part are 
admissibie as against him, though not made in the 
presence of his co defendants. — La Fitte v. Rups, Colo., 
22 Pac. Rep. 309. 

46. FREEHOLDERS.—The husband living with his wife 
upon land owned by her, and occupied by them as their 
homestead, is a freeholder.— Hughes v. Milligan, Kan., 22 
Pac. Rep. 313. 

47. GirtTs—Inter Vivos.— Donatlons inter vivos are sub- 
ject to an implied resolutory condition to the effect that 
if, at the death of the donor, the donation shall prove 
to be in excess of the disposable portion as then ascer- 
tained, the donation will then be resolved to the extent 
of such excess.— Tessier v. Roussel, La., 6 South. Rep. 542. 

48. GUARDIAN AND WARD.—A guardian may be allowed 
sums actually paid out for his ward’s support during a 
period when he had no funds belonging to the latter, 
though he obtained no order allowing the expendi- 
tures,and had kept no accounts. — Appeal of Albert, 
Penn., 18 Atl. Rep. 347. 

49. HUSBAND AND WIFE—Resulting Trusts.— Where a 
husband purchases land with the separate estate of 
his wife, taking a deed in his own name, a trust results 
in favor of the wife.—Krauthv. Thiele, N. J., 18 Atl.-Rep. 
351. 

50. HUSBAND AND WIFE— Community. — The husband 
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may become a creditor ofthe community for amounts 
of his separate frauds invested for the benefit of the 
community —Heirs of Geev. Thompson, L., 6 South. Rep. 
548. 

51. INJUNCTION BOND.—The sureties on an undertak- 
ing on a preliminary injunction are not liable for losses 
or counsel fees accruing after the final decree making 
the injunction perpetual, as a preliminary injunction is 
merged and ceases to have effect when a decree for 
perpetual injunction is rendered. — Lambert v. Haskell, 
Cal., 22 Pac. Rep. 327. 

52. INSOLVENCY—Discharge.— Defendant was a dealer 
in mining stocks; plaintiff emp'oyed her to purchase 
mining stock, and gave her a certain sum to be used 
for that purpose; defendant purchased stock worth 
that sum, and collected the dividends thereon; and 
plaintiff demanded the stock und dividends, but de- 
fendant refused to deliver them. The court found that 
defendant had sold the stock at a profit, for the 
amount of which judgment was rendered: Held, that 
the debt was created “while acting in a fiduciary ca: 
pacity,” and under insolvency act, § 52, was not dis- 
charged.—Heerlich v. McDonald, Cal., 22 Pac. Rep. 299. 

53. INSURANCE—Heirs.— Where a fire insurance policy 
is payable to the assured, “his executors or adminis- 
tratois,” and a loss occurs after his death, and his 
estate is insolvent, the right of his heirs in the insur- 
ance fund is subordinate to that of his creditors, — Ap- 
peal of Nichol, Penn., 18 Atl. Rep. 333. 

54. INSURANCE—Parol Contract.— In an action against 
an insurance company for the breach ofa parol con- 
tract to insure, or to issue a policy of insurance: Held, 
unnecessary to allege or to prove the service upon the 
company of the proof of the loss within the time 
usually limited by such company for that purpose in its 
printed forms. — Nebraska, etc. Ins. Co. v. Seivers, Neb., 
43 N. W. Rep. 351. 

55. INSURANCE. — A policy of insurance was written 
upon certain buildings. In addition to the buildings, 
the policy included personal property on the farm of 
various classes, but not exceeding a certain amount on 
each class. The policy also contained a provision to 
the effect that if any subsequent incumbrance was im- 
posed upon the property insured, the policy should be 
void. Prior tothe loss the insured executed a mort- 
gage upon the real estate. It was held that the execu- 
tion of the mortgage would not prevent a recovery for 
the loss occasioned by the destruction of the personal 
property. — State Ins. Co. v. Schreck, Neb., 43 N. W. Rep. 
340. 

56. JUDGMENT—Lex Fori. — A judgment on a promis- 
sory note recovered against an administrator appointed 
in another State furnishes no right of action against an 
administrator appointed in Texas, where it is not 
shown that assets of the f»rmer ever came into the 
latter’s hands. — Carrigan v. Semple, Tex., 128. W. Rep. 
178. 

57. JUDGMENT — Foreclosure. — A judgment of fore- 
closure upon default, rendered against “the defend- 
ants:” Held, to be ajudgment only against the defend- 
ants named in the caption of the judgment, and not to 
affect a defendant in the action not thus named, or 
otherwise designated, in the judgment. — Banning v. 
Sabin, Minn., 43 N. W. Rep. 329. 

58. JUDICIAL SALES — Bona Fide Purchasers. — It is 
elementary that a bona fide purchaser at a judicial sale 
is protected by the decree, and he is not compelled to 
go behind it, and investigate the facts upon which the 
decree was rendered. — Massie v. Brady, La., 6 South. 
Rep. 536. 

59. LANDLORD AND TENANT.—Should a tenant sustain 
damage in consequence of a constitutional police legis- 
lation, adopted subsequently to his contract of lease, 
such as the “sunday law,” which forbids the use of the 
property rented, to a particular use to which the lessee 
applies it, in a special way and on a special day, such 
damage is injuria sine damno, which is not compensable. 
—Abadie v, Berges, La., 6 Suuth. Rep. 529. 





60. LIMITATION OF ACTIONS. — The,statute of limita- 
tions begins to run against one who cluims public lands 
as grantee of the United States in favor of onein pos- 
session, claiming to have acquired the title thus ac- 
quired by the grantee, from the date of the grantee’s 
certificate of final proof and payment. — Steele v. Boley, 
Utah, 22 Pac. Rep. 311. 

61. MANDAMUS.—When it is sought to enforce by man- 
damus, the performance of a public duty by an officer 
of the county, that is coupled with the expenditure of 
the general fund of the county, the alternative writ 
Ought to allege that there was sufficient money belong- 
ing tp the particular fund that could legally be appro- 
priated tothe purpose. — Miller v. State, Kan., 22 Pac. 
Rep. 326. 

62. MASTER AND SERVANT — Negligence. — It was not 
negligence to employ decedent merely because he 
was inexperienced, where he was nearly 22 years of 
age, and there was nothing to show that he wus not 
physically and mentally qualified to learn and perform 
the duties of a brakeman. — Gorman v. Minneapolis, etc. 
R. Co., lowa, 43 N. W. Rep. 303. 

63. MECHANICS’ LIENS.—In the absence of an express 
agreement the taking of drafts for a debt for materials 
furnished to build a house is not a relinquishment of 
the right to a aterial-man’s lien.—Jones v. White, Tex., 
12 8. W. Rep. 179. 

64. MECHANICs’ LiENS.—Under Rev. St. Tex. art. 3165, 
providing that in order to secure a mechanic’s lien, the 
person claiming it must record his contract within his 
months after the debt becomes due; and article 3166, 
providing for the recording of ‘‘a sworn account” when 
there is no written contract,—the recording of a note 
from the owner of the house, which recites that it is 
“in settlement for account for lumber,” is not a suf- 
ficient compliance with the statute to preserve the 
lien.—Lyon v. Elser, Tex., 12S. W. Rep. 177. 

65. MINS AND MINING. — Defendant, a corporation, 
agreed to lease to plaintiff, for one year, the right to 
work and mine certain mining ground, the gross pro- 
ducts thereof to be equally divided between plaintiff 
and defendant: Held, that such agreement was not a 
lease, even though the parties so termed it, and so was 
not within the statute declaring all leases of mining 
ground by corporations unlawful unless ratified by the 
stockholders.— Hudepohl v. Liberty Hili, etc. Co., Cal., 22 
Pac. Rep. 339. ; 

66. MINES AND MINING.—The location, under the facts, 
held not a mine, within 14 U. 8. St. at Large, 541, provid- 
ing, in relation to town site grants, that “no title shall 
be acquired under the provisions of this actto any 
mine of gold,” etc., and .that defendants acquired no 
interest by locating a mining claim in 1884.— Richards v- 
Dower, Cal., 22 Pac. Rep. 304. 

67. MORTGAGE — Sale. — Inadequacy of price, taken 
alone, is seldom, if ever, sufficient to authorize the 
setting aside of a sheriff’s sale; yet great inadequacy of 
price is a circumstance which courts will always regard 
with suspicion, and in such cases slight additional cir. 
cumstances only are required to authorize the setting 
aside of the sale.— Means v. Rosecear, Kan., 22 Pac. Rep. 
319. 

68. MORTGAGE. — Where aloan company stipulates 
that a certain Joan shall be a first lien on the borrower's 
land, and to that end appoints an agent to procure the 
discharge of existing liens out of such loan, and sends 
to him a draft, payable to a mortgagee of the land, who 
had no previous knowledge of the intention of the loan 
company to pay his mortgage, and who was induced by 
the agent to indorse such draft with the understanding 
that his claim should be paid subsequently, his indorse 
ment cannot be regarded asa payment of his claim, 
nor a waiver or estoppel as to his mortgage.— Martin v. 
Central Loan ¢ Trust Co., Iowa, 43 N. W. Rep. 301. 

69. MUNICIPAL CORPORATIONS.—The power to regu.ate 
the sale of fruits, vegetubics and fish, are within the 
dominion and control of the legislature and their regu- 
lation is within their legislative discretion. — Gossigi v 

ity of New Orleans, La., 6 South, Rep. 534, 
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70. MUNICIPAL GORPORATIONS. — The provisions of act 
No. 100 of 1878, which prohibits private markets within 
a radius of six squares from a public market, does not 
contemplate or justify the prohibited distance to be 
measured on an air line, but its true meaning is to pro- 
hibit private markets in all directions projecting from 
the nearest public markets, within a distance of six 
squares, over which customers would be able to walk 
from one market to another. — State v. Barthe, La.,6 
South. Rep. 531. 

jl. NEGLIGENCE— Dangerous Premises. — Where one 
enters in the day-time on the premises of a manufacf- 
uring establishment on business, ata place of which 
he knows nothing, and other than the usual place of 
ingress and egress, which he knows, and the room into 
which he enters is sufficiently light to enable him to 
see the important things therein, andit appears that 
he saw lightsin an elevator shaft immediately after 
entering, he cannot recover for injuries sustained by 
stepping into such shaft. — Bedell v. Berkey, Mich., 43 N. 
W. Rep. 308. 

72. NEGOTIABLE INSTRUMENT—Attorney’s Fees.—In an 
action by a surety against the maker ofa note which 
stipulates that, in case of suit by payees, a certain per 
cent. shail be allowed as attorney’s fees, the surety, 
having paid such note, is subrogated tothe rights of 
the payees, and his affidavit for attachment, averring 
the indebtedness to be the amount of the principal, in- 
terest, and attorney’s fees, is not at variance with the 
petition setting out such note. — Carpenter v. Minter, 
Tex., 12S. W. Rep. 180. 

73. PaRTIES—Corporation. — While the name of “Peo- 
ple’s Bank” in which plaintiff brought suit, would not 
of itself show the legal capacity of the plaintiff, yet if 
the note was given to the bank by that name the 
makers could not deny its right to bring suit thereon.— 
Bair v. People’s Bank, Neb., 48 N. W. Rep. 347. 

74. PARTNERSHIP—Bond.—A bond furnished by a sur- 
viving partner is alegal bond, required under a pro- 
vision of law. Suit may be instituted against the 
sureties on the bond of such partner, appointed to 
liquidate the affairs of the concern, without previously 
taking steps to enforce payment by the principal. Such 
condition precedent is not exacted in such case. — 
Macready v. Sehenck, La., 6 South. Rep. 517. 

75. PARTNERSHIP. — Where a partnership agreement 
contains a clause that “the business shall be continued 
by the survivor,” the death of one of the partners dis- 
solves the partnership, decedent’s general estate does 
not share in the profits and losses of the business, and 
his executors do not become partners with the sur- 
vivor.— Butcher v. Hepworth, N. Y., 22 N. E. Rep. 163. 


76. PARTNERSHIP—Settlement.— When a settlement is 
made between partners during the life-time of one of 
the partners, on a suit for a settlement ofthe partner 
ship by his executor, the settlement will be presumed 
to have included all differences between them to the 
time of the settlement. — Burke v. Fuller, La., 6 South. 
Rep. 557. 

77. PRACTICE—Depositions. — The term “parties,” in 
Code Civil Proc., as to the taking of depositions includes 
successors in interest; and a deposition taken in a 
former action is admissible in an action touching the 
same subject, and upon the same issues, wherein the 
plaintiffs are the former defendants, and the defendants 
are the grantees of the land in controversy from the 
former pluaintiff.— Briggs v. Briggs. Cal., 22 Pac. Rep. 334. 


78. PRACTICE— Continuance. — An affidavit for con 
tinuance on account of absent witnesses, which fails to 
show that either their personal attendance or testi- 
mony will probably be obtained if time be granted, is 
insufficient, where it does not appear that the same 
facts cannot be proven by other witnesses within the 
jurisdiction of the court.—Mowland v. Shephard, Neb., 43 
N. W. Rep. 344. 

79. PRINCIPAL AND AGENT.—When an agent has been 
instructed by his principal to collect certain of his rents 
and pay them to another, who has no notice of the in 





struction, and the rents are collected but not paid to 
that other, the property in the money collected does 
not pass to him.— Wells v. Collins, Wis., 43 N. W. Rep. 160. 

80. RAILROAD COMPANIES. — Defendant owed the 
workman, working near its track, the duty of active 
vigilance in giving them proper signals of the ap 
proach of trains, and it having been the practice there- 
tofore to give such signal they had, under the circum- 
stances, the right to rely on the continued performance 
of this duty, without the necessity, while engrossed in 
their work, of themselves keeping a constant lookout 
for approaching trains. The duty of defendant in this 
respect would be the same whether the workman were 
in its employment orin that of its contractor.—Z£rik- 
son v. Paul § D. R. Co., Minn., 43 N. W. Rep. 332. 

81. RAILROAD COMPANIES — Residence. — A railway 
company, organized under the laws of this State, isa 
resident, within the meaning of of Code Iowa § 936 rela- 
tive to the establishment of highways of each county 
through which it operates its road.—Chicago, R. I. ¢ P. 
Ry. Co. v. Ellithrope, lowa, 43 N. W. Rep. 277. 

82. SALE—Misrepresentations.—A representation made 
by a customer in effecting a purchase of goods on terms 
of credit must be willfully false as a fact, and not asa 
mere opinion, which may be innocently mistaken, to 
vitiate the contract.—Jaffray v. Moss, La.,6 South Rep. 
520. 

83. SEQUESTRATION.—The attorney in fact of a seizing 
creditor in a litigation has no right or authority in law 
to dispose, at private sale, and without any order of 
court, of the property of the seized debtor coming into 
his possession by a release bond from judicial seques- 
tration.—Marin v. Satterfield, La.,6 South Rep. 551. 

81. SHERIFFs—Indemnity. — When a sheriff believes 
with reasonable cause that he will be exposed to liubil- 
ity by levying an attachment, he may require a written 
indemnity before acting.—Pierce v. Jackson, N. H., 18 Atl. 
Rep. 319. 

85. Tax SALES — Laches. — Failure to carry forward 
upon the tax list the delinquent taxes for which a sale 
sought to be avoided was made is cured by lapse of 
time and possession where the suit is brought 15 years 
after the deed was executed, and 8 years after posses 
sion thereunder began.—Collins v. Valleau, Iowa, 43 N. 
W. Rep. 284. 

86. TELEPHONE COMPANY — Wires. — It having been 
shown upon the trial, that the erection of the telephone 
wire near the electric light wire would not injure the 
usefulness of the electric light wire, and no affirmative 
relief having been demanded by the answer, a decree 
of the district court restraining the telephone company 
from placing its line of wires near the wires of the 
electric light company was to that extent reverscd.— 
Neb. Tel. Co. v. York Eleetric Co., Neb., 48 N. W. 126. 

87. TENANTS IN COMMON.—In an action by one of sev- 
eral tenants in common against an adverse Claimant to 
recover possession of the entire land, his recovery of 
judgment inures to the benefit of all his co tenants; 
and as his possession, and their possession relates 
back to the time he commenced his action, no title by 
udverse possession can be acquired as against them 
duriog the pendency of his action.—Newman v. Bank of 
California, Cal., 22 Pac. Rep. 261. 

88. Tr1aL—Instructions.—Where the parties to an ac- 
tion agree that the amended petition and the answer 
sball form part of the instructions, neither can com- 
plain of the court’s ommission to state to the jury the 
issues thereby joined, though such omission is error.— 
Burns v. Oliphant, lowa, 33 N. W. Rep. 289. 

89. TrusT—Declarations of.—Plaintiff’s decedent con- 
veyed certain land to defendant, his brother, to avoid 
his creditors, Defendant at the time signed and ac- 
know:edged a deed of the land to his brother, which 
was not delivered, and the nature of the deed was not 
shown. Defendant testified that he afterwards paid 
forthe land, and the deed was destroyed by consent. 
Held, that the deed did not constitute a written decilara- 
tion of trust.—Hasshagen v. Hasshagen, Cal., 22 Pac. Rep. 
294, 
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